Child Care Expenses (April 2006)
Caseworker Question:  “On modifications, it seems like we’ve always been taught that if the final calculated figure increases or decreases by 15% or more, then there is grounds for a new support order.
My question is, does the 15% threshold only pertain to a material change in income?
I’ve been doing a lot of research lately, and it appears from cases like Olson v. Olson, 2002-CA-000365-MR, and Combs v. Combs 2004-CA-002006-MR, that this would be the case.
In the past, we’ve always taken child care expenses and health insurance into account before determining whether it meets the 15% threshold, but these cases indicate that child care costs and health insurance coverage fall into the category of prepayment or reimbursement, and do not fall into the category of modification criteria.
So my ultimate question is, if a child support review produces a finding that the income does not meet the 15% material change, do we stop right there and halt any further action regarding modification, even if the eventual inclusion of child care or insurance costs would then cause it to go over the 15% hump?
I just feel like what I’ve always been trained to do in these circumstances isn’t quite reconciling with a lot of case law that is helping to clarify the vagueness of the original statutes.”
Supervisor Clarification:  Per KRS 403.211, which I have copied below states basically that the courts shall include health insurance and child care costs adjusted based on percentage of income. Therefore we should not stop at just material 15% change but also include those facts.
KRS 403.211 (6) “The court shall allocate between the parents, in proportion to their combined monthly adjusted parental gross income reasonable and necessary child care costs incurred due to employment, job search, or education leading to employment, in addition to the amount ordered under the child support guidelines. (7)(a) If health care insurance coverage is reasonable and available at the time of the request for coverage is made, the court shall allocate between the parents, in proportion to their combined monthly adjusted parental gross income, the cost of health care insurance coverage for the child, in addition to the support ordered under the child support guidelines.

Caseworker Response:  Get on KYCourt.net and click on the link for Supreme Court Opinions.
Type in either of the two cases that I cited below.
The Combs case specifically states “the 15% threshold for child support modification does not apply to allocation of child care expenses (p. 3)….furthermore, like child care costs, the apportionment of health insurance premiums is in the nature of a reimbursement for actual expenses incurred on behalf of the child. As a result, it is not subject to the 15% threshold for modification (p. 8).”
That case goes on to explain that if the modification doesn’t first meet the 15% requirement in regards to a material change in income, then the reimbursement for child care/health insurance are to be recouped “in another manner.”
Answer:  The Office of Legal Services states: ”Please note that the Combs and Suiter cases are currently unpublished opinions.  That means they cannot be cited as authority in any case, which translated, means its application is limited to the case itself.  However, the case does give a good indication of where the Supreme Court is on the issue. 
Combs deals with the issues of child care expenses and dental insurance although the Court used the term health insurance to include dental insurance.  Suiter deals exclusively with child care expenses.  However, Combs and Suiter are consistent with the Kentucky Court of Appeals’ decision in Olson.  Olson v. Olson is published at 108 S.W.3d 650.

It has been my experience and belief that DCS always considered the change in health insurance and child care expenses in the calculation in applying the 15% change presumption.  I suspect that remains the practice in the majority of cases by the majority of the contracting officials.  I also believe, after reviewing Olson that this practice is obsolete and that changes in the child care or health insurance amounts will result in a modification despite the income portion of the calculation not meeting the threshold.  

The caseworker’s “ultimate question” may be misstated.  It’s not that the child care expense and health insurance premium when added to the income portion of the calculation exceeds the threshold but rather whether there is a change in child care expense and health insurance premium independent of any change in income.  I think that’s a better way to view the issue.  

In summary, a 15 % or greater change in income will meet the threshold.  Any change in child care expense or health insurance premium could result in a change in the overall obligation regardless of any change in income.  I had not really considered this issue in light of Olson but that clearly appears to be the case’s impact and I applaud the caseworker’s attention to this detail.  Even though Combs and Suiter holdings are limited to those particular cases they indicate the Supreme Court views these issues consistently with Olson. 
This is a change from current practice but appears to be the status of the law at this time.  It will probably create more work in the form of more modification orders and will necessitate some educational undertaking on the part of DCS.  The application of Olson could be changed by statutory amendment but that opportunity has been lost for this year; you might want to put in on the list of things to consider for the next General Assembly.  Changes and child care expenses and health insurance premiums could be statutorily defined into the 15% threshold; it would make life easier in the long run."  
