DNA Sample from Funeral Home (Aug. 2006) 
Question: “IVD XXXXXXX - This is a paternity case.  NCP is deceased.  His mother contacted the county attorney’s office and claims the funeral home held his DNA sample.  The caseworker has met with the cp and she signed a paternity complaint.  According to the caseworker, the ncp had no estate so there’s not an executor.  How do they proceed with their action?  Who gets served with this complaint?”  

 

Answer: The Office of Legal Services provides the following answer: “Call the funeral home and ask it to save the samples for the time being; in a small town they probably will comply with the request.  File a complaint against the funeral home (as custodian of certain biological samples subject to DNA testing) and also name the deceased putative father’s parents (they are the heirs of a decedent that dies intestate [without a will] and as heirs probably own the biological samples).  If you’re concerned about the destruction of the biological samples immediately file a motion for a temporary restraining order against the funeral home ordering the funeral home to maintain the samples pending further orders of the court.  Then move the court for an order requiring the funeral home to release the biological sample to the laboratory for DNA testing.  Once the testing is done and paternity established (or conclusively not established) then 1) mother and child have the answer as to paternity and 2) maybe there will be a probate action filed at some point and assets listed.  If there is a probate action filed, move for order of child support and add the estate as a defendant.  There’s a reported case with similar facts that you should review, Hibbs v. Chandler, 684 S.W.2d 310.  I would file the action in district court.  I doubt that the funeral home will contest anything.  The parents may contest the action and if they do that is your clue that there may be some assets out there and additional research will be required – since the putative grandparents are parties, submit some interrogatories regarding assets of their son.”
