Alleged Father Deceased (Sept. 2004)

Question:  “In this case there is no legal father.  The case has not been entered on the system as they just applied for service.

Question from Caseworker:  I have someone who has came into the office wanting DNA testing, the father of the child is deceased and the mother wants DNA testing done but the fathers family refuses to submit to testing and I'm not sure if there are any blood samples or what have you from the deceased so what can we do is there a KAR or KRS on this anywhere stating we can get an order ordering fathers family to submit to testing?”

Answer:  KRS 405.430(3)  <http://www.lrc.state.ky.us/KRS/405-00/430.PDF>and federal regulation 45 CFR 303(5)(d)(1) <http://a257.g.akamaitech.net/7/257/2422/01dec20031500/edocket.access.gpo.gov/cfr_2003/octqtr/45cfr303.5.htm> require all parties to submit to genetic tests unless there has been a determination of good cause for refusal to cooperate in a public assistance case.  921 KAR 1:390 <http://www.lrc.state.ky.us/kar/921/001/390.htm> requires the cabinet to take action to establish paternity upon receipt of a public assistance referral, if the child is born-out-of-wedlock and an assignment of rights is in effect, or when a non public assistance application is received.

According to the Office of General Counsel, parties generally refer to the people that are either named plaintiffs or named defendants, or both.  If the persons are not a plaintiff or defendant (sometimes there's more than just these two more common divisions) then they are not parties.  So, if the father's family members will not cooperate, then name the family members as defendants (thus making them parties) and sue for the  DNA test.  He also says to document their refusal to submit voluntarily to the testing.  He feels that if you have shown reasonable efforts to obtain the information, the Court would be inclined to order the test. 

Basically we just need to make sure we are telling the contractors that they should not proceed in instances where there is not an estate of value nor any chance the child can receive social security benefits based on the alleged father’s death.  In many of these cases, the estate has been settled and the ncp did not work enough for his dependent’s to qualify for SS benefits.  In those instances, we cannot open a case for the sole purpose of establishing paternity.

