Review during Active Duty (June 2004) 

Question:  “I have a case in which the CP has requested a review for increase.  We have not yet finished gathering income information and now she says that he is being called up to active duty in Iraq for 18 months.  Can we file a motion for increase while he is gone?  Do we have to get the court to appoint an attorney for him?”

Answer:  Yes, a motion for modification of child support may be filed through the court or may be modified administratively.  However, child support staff must notify the member’s military branch of service if the support order is modified or set aside.  The Servicemen’s' Civil Relief Act (SCRA) provides service members protection against default judgment.  The plaintiff must provide an affidavit stating whether the defendant is or is not in the military.  A judgment obtained without an affidavit is voidable (not void) upon the defendant's showing that presentation of the defense was prejudiced by the defendant’s military service.

The court must appoint an attorney if the defendant is in the service and does not have an attorney present in court.  The responsibility of the court appointed attorney is to request a stay of proceedings if the defendant is in the military.

SCRA also states that leave, to attend a hearing, cannot be granted or will be denied if the member is serving in or with a unit deployed in a contingency operation or the urgency of military service is dire.  Therefore, it is advisable to use administrative processes to modify the obligation amount. 

Please read the "Guide to Working with the Military" at www.acf.hhs.gov/programs/cse/fct/militaryguide2000.htm  

