KENTUCKY CHILD SUPPORT HANDBOOK

NON-K-TAP

Section 14.000
CSHTL No. 199
R. 1/16/08
14.010 AUTHORITY








     4/16/04
14.020 IV-D SERVICES AVAILABLE TO NON-K-TAP FAMILIES


     4/16/04
14.030 INAPPROPRIATE NON K-TAP IV-D SERVICES



     4/16/04
14.040 WHO CAN APPLY








     4/16/04
14.050 NON K-TAP APPLICATION PACKET





     1/16/08
14.060 PROCESSING REGULAR NON K-TAP CASES



     4/16/04
14.070 OTHER TYPES OF NON K-TAP CASES




     4/16/04
14.080 DISCONTINUANCE OF NON K-TAP SERVICES AT CUSTODIAL PARENT REQUEST










     4/16/04
Hyperlinks have been added throughout this handbook section to provide direct access to related laws, regulations, and other documents.  
14.010 AUTHORITY

The laws and regulations related to Non-K-TAP are:
PERSONAL RESPONSIBILITY AND WORK OPPORTUNITY RECONCILIATION ACT OF 1996 (PRWORA), Sections 301 and 382.

SOCIAL SECURITY ACT (SSA):  Title IV, Part D, Sections 454 and 466.

FULL FAITH AND CREDIT FOR CHILD SUPPORT ORDERS ACT:  28 USC 1738B.

CODE OF FEDERAL REGULATIONS (CFR):  45 CFR Parts 302 and 303.

KENTUCKY REVISED STATUTES (KRS):  KRS Chapters 205, 396, 403, 405, 406 and 413.

KENTUCKY ADMINISTRATIVE REGULATIONS (KAR):  921 KAR 1:380.
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14.020 IV-D SERVICES AVAILABLE TO NON-K-TAP FAMILIES

Authority:  PRWORA Section 301, SSA Section 454, KRS Chapter 205 and 921 KAR 1:380.

A non-K-TAP case is one in which a child receives IV-D services but does not receive public assistance.

PRWORA Section 301 amended Section 454(4A(ii) and B) of the SSA to specify that all services are available to applicants not receiving assistance.

KRS 205.721(1) states that all services available to persons receiving public assistance benefits shall also be available to persons not receiving public assistance benefits.  The only requirement is that an application for IV-D services be completed.  KRS 205.721(3) specifies that the non-K-TAP applicant may be charged an application fee based on a fee schedule.

Child support payments that are collected on behalf of non-K-TAP families are sent to the family.  IV-D services provided to non-K-TAP families by child support staff in the Cabinet for Health and Family Services (CHFS) include the following:

· Location of noncustodial parents.

· Establishment of paternity.

· Establishment of child/medical support orders.

· Enforcement of child/medical support orders.

· Collection of current and/or past-due child/medical support obligations.

· Enforcement and collection of spousal support when there is an existing spousal support order, the spouse or ex-spouse is living with the child, and CHFS is collecting support for the child.

· Review for possible modification of child/medical support obligations.

NOTE:  A request for location services only is appropriate only for parental kidnapping cases and other non-IV-D cases in which a private attorney requests the service on behalf of his or her client.  For information on location only services, refer to Kentucky Child Support Handbook (KCSH), Section 7.000, State Parent Locator Section.

921 KAR 1:380(3) states that in MA (medical assistance) Only cases, medical support services are the only services that are required unless paternity is an issue.  If paternity is an issue, the MA Only recipient must cooperate in paternity establishment in order to establish medical support.  As a condition of eligibility for MA, Medicaid recipients are required to cooperate in the establishment of paternity and in obtaining medical support assigned to the state.  MA Only recipients can choose to receive full child support services.
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14.030 INAPPROPRIATE NON-K-TAP IV-D SERVICES

Non-K-TAP IV-D services are not appropriate when the following situations exist:
1. The child(ren) is emancipated (i.e., the release of a minor child from the control and supervision of his or her parents; at age 18 or age 19 if still in high school; also by marrying, becoming self-supporting, or joining the armed forces), and an enforceable child support obligation or arrearage does not exist;

2. the alleged father name is unknown;

3. the noncustodial parent’s parental rights have been terminated, and an enforceable child support obligation or arrearage does not exist;

4. the noncustodial parent is deceased, an enforceable child support obligation does not exist, and the estate has been settled;

5. the noncustodial parent resides in a country with which Kentucky does not have a reciprocal agreement; and

6. no child exists (i.e., a pregnant applicant who has no children).
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14.040 WHO CAN APPLY

Authority:  PRWORA Sections 301 and 382, SSA Sections 454, and 466, Full Faith and Credit for Child Support Orders Act, 28 USC 1738B, 45 CFR Part 302, KRS Chapters 205, 396, 403, 406, 413 and 454.

A completed non-K-TAP application cannot be refused.  The determination not to open a case is based on the six items listed in subsection 14.030 of this section, Inappropriate Non-K-TAP IV-D Services.

Regular Non-K-TAP Cases

A regular non-K-TAP case is one in which the custodial parent has completed an application for IV-D services and receives all IV-D services.  Public assistance may or may not have been received previously.  If public assistance was received previously, child support services were either not continued when public assistance stopped, or stopped at the 

custodial parent’s request.  Regular non-K-TAP cases are not Continuation of Services (COS) cases.

Regular non-K-TAP applicants may not dictate which IV-D services they want to receive.  Title IV-D, Section 466(a)(19) of the SSA was amended by PRWORA Section 382 to require that all child support orders enforced pursuant to Title IV-D shall include a provision for the health care coverage of the child(ren).  As a result, medical support services are no longer optional for non-K-TAP applicants.

KRS 403.211(7)(a) states, “If health care insurance coverage is reasonable and available at the time the request for coverage is made, the court shall allocate between the parents, in proportion to their combined monthly adjusted parental gross income, the cost of health care insurance coverage for the child, in addition to the support ordered under the child support guidelines.”  For example, a non-K-TAP applicant cannot apply for paternity establishment only for a child.  In addition to paternity establishment, the establishment and enforcement of a support obligation and medical support services must also be included in the services provided.  The Child Support Program is required to provide all appropriate IV-D services to non-K-TAP applicants.

Receipt of IV-D Services by Nonresidents

PRWORA Section 301(a)(1) amended Section 454(6)(A) of the SSA to require that “services under the plan shall be made available to residents of other states on the same terms as to residents of the state submitting the plan.”  Therefore, residency in Kentucky is not a requirement for receipt of IV-D services.  It is possible that the applicant, noncustodial parent and order may all be in different jurisdictions. 

If a nonresident requests non-K-TAP IV-D services, an application packet with a cover letter is sent which explains that non-K-TAP services can be requested in the state in which the applicant lives.  Actions may be required of the applicant.  For example, the applicant may have to appear in an out-of-state court.  When a non-K-TAP custodial parent reports that he or she has moved out of state, the case remains an active, open case, unless the custodial parent requests that IV-D services be stopped or child support staff is notified that the custodial parent is receiving IV-D services in the other state.

Title 28 USC Section 1738B(a)(1)(2) states, “The appropriate authorities of each State – (1) shall enforce according to its terms a child support order made consistently with this section by a court of another State; and (2) shall not seek or make a modification of such an order except in accordance with subsections (e), (f), and (i).”

When CHFS is payee for current support on an out-of-state order, CHFS collects support based on that state emancipation age.  The statutory age of emancipation for each state is provided in the Intergovernmental Referral Guide.

Refer to section 16.000 of the KCSH, Central Registry/Interstate, for additional information on processing interstate cases.  Until the Central Registry/Interstate section is revised, refer to Prosecutors’ Handbook Section 20.000 and Operations’ Manual Section 10.000.

Receipt of IV-D Services by Putative Fathers

45 CFR Section 302.33(a)(1) requires that IV-D services be made available to any person not receiving public assistance who files an application for these services.  This includes putative fathers who wish to have paternity established. 
KRS 205.721(1) states that all services available to persons receiving public assistance benefits under Title IV-A shall also be available to persons not receiving public assistance benefits.  The only requirement is that an application for IV-D services be completed.  The appropriate space at the top of the Non-K-TAP Application (Form CS-33), is marked for putative father cases.

KRS 406.021(1) requires that putative fathers be allowed to initiate paternity action.  “Paternity may be determined upon the complaint of the mother, putative father, child, person, or agency substantially contributing to the support of the child.  The action shall be brought by the county attorney or by CHFS or its designee upon the request of complainant authorized by this section.”

Putative fathers applying for paternity establishment services are to be advised of the following:

· The putative father may be required to submit to genetic testing in order to determine paternity.  If genetic testing is required to determine paternity, the putative father may, at the discretion of the court, be ordered to pay for the costs of the genetic testing.

· The court will be asked to consider the income and resources of both parents and to apportion support liability between them.
· Child support staff cannot represent the putative father in an adversarial or traditional “attorney – client” capacity, but child support staff will perform services which it deems to be appropriate and in the best interest of the child.

· Child support staff do not address custody and visitation issues.

KRS 205.770(2) states, “Upon a determination by the cabinet that such would be in the best interest of the child, the cabinet may petition a Circuit Court of proper jurisdiction in the name of the child to make a determination of child custody and visitation rights of a parent.”

Establishing a Putative Father Case on the Kentucky Automated Support and Enforcement System (KASES)
Enter the putative father as the absent parent with a relation to the case as FTHA.  Enter the custodial parent as the client.  If there is an existing IV-D case on KASES for the participants, do not establish a second case.

Create an event associated with the IV-D number to document that the case is a putative father case.  This can be done by entering PUTA as the event type on the Create Event Record screen (ASEAEB).  This causes the event description field to automatically read “Putative Father Case Initiated.”

Location Services

KRS 205.730 requires CHFS, upon the request of a putative father, to attempt to locate the custodial parent for the purpose of establishing paternity when CHFS finds the attempt to be in the best interest of the child.  This includes interstate requests to locate a custodial parent when a putative father has requested IV-D services. 

For more information on location services for putative fathers, see KCSH Section 7.000, State Parent Locator Section.

Receipt of Services by the Noncustodial Parent

A noncustodial parent may apply for IV-D services as authorized by 45 CFR 302.33(a) and KRS 205.721(1).  For example, a noncustodial parent or may request IV-D services so that CHFS can collect and distribute support on behalf of the noncustodial parent or child.  A noncustodial parent may not request location only services.

When adding a noncustodial parent’s MPI record to KASES, the noncustodial parent is entered as the absent parent.  Child support staff create a case participant record for the noncustodial parent by selecting the function key PF6-ADD AP on the Create Case Participants screen (ASEC1B).  KASES automatically enters AP in the participant type field on the Update Participant Type screen (ASEC8A).  If the noncustodial parent is the child’s legal father, enter FTHL in the relation to case field.  If the noncustodial parent is the child’s mother, enter MOTH in the relation to case field.

The procedures used for processing putative father cases also apply to noncustodial parent cases.  For example, child support staff need to identify in NOTES that the noncustodial parent applied for services.
Confidentiality of Information
Putative fathers and noncustodial parents who apply for IV-D services are protected by the same rules of confidentiality as other non-K-TAP applicants.  See KCSH Section 6.000, Confidentiality and Safeguarding Records, for more information regarding confidentiality.

Emancipated Child

A non-K-TAP arrearage-only case for collection of an arrearage that accrued while the child was a minor may be opened after a child has turned 18.  The application for IV-D services, however, must be made by the person named as the payee in the support order, the “real party in interest,” or by a personal representative in accordance with KRS 396.011(1).

The person acting on the payee’s behalf may be the child who is now emancipated as long as the payee has authorized the emancipated child to act on his or her behalf.  The person acting on the payee’s behalf must either have been granted power of attorney for the payee or the payee must have assigned his or her support rights to the applicant.

Authorization to act on the payee’s behalf must be in writing.  If the payee in the support order is deceased, the executor of the payee’s estate may apply on the payee’s behalf.  Based on a 1984 Kentucky Court of Appeals decision (Heisley v. Heisley, 676 S.W.2d 477), action to collect arrearages may be initiated for up to 15 years after the youngest child named in the order attains the age of majority or is otherwise emancipated. 

KRS 413.090(1), Action upon judgment, contract or bond – Fifteen-year limitation, on which the above decision was based, is below.

“Except as provided in KRS 396.205, 413.119, 413.220, 413.230 and 413.240, the following actions shall be commenced within fifteen (15) years after the cause of action first accrued:

1. An action upon a judgment or decree of any court of this state or of the United States, or of any state or territory thereof, the period to be computed from the date of the last execution thereon.”

The following is an excerpt from NOTES TO DECISIONS relating to KRS 413.090(1):

“Child Support Payments.

This section was the applicable statute of limitations on a motion for judgment on delinquent child support arrearages owing under a divorce decree, and the statute would not begin to run until such time as the delinquency was reduced to a lump sum payment or until emancipation of the child, whichever was the former.”  Harvey v. McGuire, 635 S.W.2d 8 (Ky. Ct. App. 1982).

“Since matters of maintenance and child support have the same effect as a money judgment for which subdivision (1) of this section has established a 15-year period in which an action on such judgment shall be brought, equitable defenses of laches or estoppel by acquiescence are not available to bar collection of maintenance and child support arrearages.”  Heisley v. Heisley, 676 S.W.2d 477 (Ky. Ct. App. 1984).
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14.050 NON-K-TAP APPLICATION PACKET

Authority:  45 CFR Parts 302 and 303, KRS Chapters 205 and 405, and 921 KAR 1:380.

When non-K-TAP services are requested (regular non-K-TAP case), a complete packet is given or mailed to the applicant.  45 CFR 303.2(a)(2) states “When an individual requests an application or IV-D services, provide an application to the individual on the day the individual makes a request in person or send an application to the individual within no more than 5 working days of a written or telephone request.  Information describing available services, the individual’s rights and responsibilities, and the State’s fees, cost recovery and distribution policies must accompany all applications for services and must be provided to title IV-A, Medicaid and title IV-E foster care applicants or recipients within no more than 5 working days of referral to the IV-D agency.”

Staff are to enter the date requested and the date provided on page one, upper right corner, of the Non-K-TAP Application (Form CS-33), before the application packet is mailed to the applicant.  The packet contains the following forms:

· Authorization and Acknowledgment of No Legal Representation (Form CS-11).
· Non-K-TAP Application (Form CS-33).
· Child Support Services Fact Sheet (Form CS-37).

· Application for Direct Deposit (Form CS-168).
· Civil Rights Pamphlet
NOTE:   The Civil Rights pamphlet is available on the Cabinet for Health and Family Services (CHFS) Intranet Child Support Forms Site, as well as on the Division of Child Support (DCS) Internet Site.

Attorney-Client Relationship

KRS 205.712(7) states, “. . . the contracting official shall be deemed to be representing the cabinet and as such does not have an attorney-client relationship with the applicant who has requested services . . .”  The Office of General Counsel, in Legal Opinion CFC-OC-00-004, gave recommendations about how to better clarify to applicants for and recipients of IV-D services that they do not have an attorney-client relationship with IV-D staff who provide child support services.  The Authorization and Acknowledgment of No Legal Representation (Form CS-11), and Non-K-TAP Application (Form CS-33), provide the non-K-TAP applicant with information regarding the role of the contracting official and the lack of an attorney-client relationship.

Application Fee for Location Only and Parental Kidnapping Request

For information on location only and parental kidnapping requests, see Kentucky Child Support Handbook Section 7.000, State Parent Locator Section.

According to KAR 921 1:380 Section 6(5), for a non-K-TAP case in which location is the only service requested, and also, for a parental kidnapping request, the one dollar application fee is absorbed by CHFS.  45 CFR Section 302.33(a)(2) is the authority for the non-K-TAP application fee.

· Child support offices cannot accept an application for a parental kidnapping case.  Staff must direct the applicant to the State Parent Locator Section (SPLS) for information.  SPLS mails an application to the person requesting this locate-only service and the person returns the application to SPLS.  For confidentiality purposes, parental kidnapping cases are never entered on KASES.

Alleged Fraud

KRS 405.430(12) states that “ . . . no person shall knowingly make, present, or cause to be made or presented to an employee or officer of CHFS any false, fictitious, or fraudulent statement, representation, or entry in any application, report, document or financial record used in determining child support or child care obligations.”

KRS 405.991(3) provides a penalty for giving fraudulent information.  This statute states that a person who violates KRS 405.430(12) shall be guilty of a Class A misdemeanor and, in addition to any other penalties provided by law, shall be responsible for the payment of any difference between the amount of child support calculated using the correct information and the prior calculation using the false information.  See KCSH Section 5.000, Alleged Fraud, for additional information.
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14.060 PROCESSING REGULAR NON-K-TAP CASES
Authority:  PRWORA Section 301, SSA Section 454, 45 CFR Parts 302 and 303, and KRS Chapter 205.

Initiation of Non-K-Tap Case

Upon receipt of a completed non-K-TAP application, child support staff initiate a non-K-TAP case by following procedures in KASES Handbook Section 3.000, Case Initiation, and review the case to determine the required action.

The following dates are entered on the Update Case screen (ASEC8C) when either a non-K-TAP case is added to KASES after the non-K-TAP application is received, or a closed IV-D case is reopened as a non-K-TAP case (ASECIN):

· The date the application was requested.

· The date the application was sent.

· The date the application was received by CHFS.

For federal reporting purposes, the Division of Child Support (DCS) must post a non-K-TAP application fee on KASES for each non-K-TAP case.  45 CFR Section 302.33 mandates that an application fee be charged to the applicant.  CHFS charges a $1.00 application fee, which it absorbs.  Consequently, when child support staff receive a completed non-K-TAP application, a mail message must be sent to the appropriate worker in the Accounting Branch.  The message must state that the non-K-TAP application fee needs to be posted to KASES.

Child support staff must document that a request was sent to the Accounting Branch to post the non-K-TAP application fee.  When creating the MAIL worklist message, input a “Y” in the Create Event field on the Create Worklist Item screen (ASEAWE) to create a MAIL event.  See KASES Handbook Subsection 5.010, Worklist Maintenance, for instructions on creating a MAIL worklist item. 

45 CFR 303.2(a)(2)(b) requires that an IV-D case be opened within twenty (20) calendar days of receipt of referral of a case or filing of a non-K-TAP application.  Opening a case means establishing a case record plus determining and initiating whatever action needs to be completed for the case.

According to KRS 205.720(1), by applying for IV-D services or accepting public assistance on behalf of a needy child, an applicant automatically assigns to CHFS any child or spousal support owed up to the amount of public assistance received, including amounts which have accrued at the time the assignment is made.

By signing the Non-K-TAP Application (Form CS-33), a non-K-TAP applicant indicates his or her understanding that both child and spousal support rights are automatically assigned to CHFS upon application for IV-D services.

By signing the Authorization and Acknowledgment of No Legal Representation (Form CS-11), a non-K-TAP applicant indicates his or her understanding that child support staff, who are employed by CHFS for administering the child support program, represent CHFS and not the applicant or the child for whom services are being sought.

The custodial parent should provide any of the following that apply at the time of application for IV-D services (child support staff may assist in obtaining these documents):

· Birth certificate for each child.

· Social Security card for each child.

· Copy of any divorce decree and relevant property settlement agreement; copies of any orders concerning paternity, child and/or medical support; and copies of any subsequent orders.

If an order has been entered in court, child support staff enter the support order information on KASES.  KASES Handbook Subsection 7.040 provides information on adding support orders to KASES.  Child support staff must take action to redirect payments to CHFS either by completing a Notice of Assignment or Authority to Collect (NAR), or through judicial 
action.  Send a copy of the NAR or order making CHFS payee to the action to all appropriate parties.  Child support staff must also calculate arrearage using payment history and court orders.  Upon determination of the arrearage, child support staff must notify all parties and take action to collect the arrearage.

The Action and Information Letter (Form CS-55), is used to request information from a non-K-TAP applicant or custodial parent.  It is also used to notify a non-K-TAP applicant/custodial parent of action which (s)he needs to take, and/or inform a non-K-TAP applicant/custodial parent of action that CHFS has completed.
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14.070 OTHER TYPES OF NON-K-TAP CASES
Authority:  PRWORA Section 301 and SSA Section 454.

Other types of non-K-TAP cases include:

· Regular Medicaid (MA) Only.

· Continuation of Services (COS).

Refer to KCSH Section 11.000, Medical Support, for more information on Medicaid Only cases.  Until KCSH Section 11.000 is completed, refer to Prosecutors’ Handbook Section 17.000, and Operations’ Manual Section 39.000.  Refer to KCSH Section 3.000, Case Types and Case Management, for further explanation of other types of non-K-TAP cases.  Until KCSH Section 3.000 is completed, refer to Prosecutors’ Handbook Section 10.030, Case Categories, and Operations’ Manual Section, 6.000, Case Management.
PRWORA Section 301(b) amended Section 454(25) of the SSA to specify that the state shall provide appropriate notice to the family and continue to provide the same services as were provided when the family received assistance without requiring an application.

A regular COS case is one in which child support services are continued without interruption after public assistance (K-TAP, MA, Foster Care, or Kinship Care) has stopped.  When services are continued, a non-K-TAP application is not required.  For MA cases, child support staff continue the same services that were in place at the time of discontinuance.

DCS automatically continues to provide IV-D services (without interruption) when public assistance stops unless: the custodial parent requests that services be discontinued, or

circumstances in the case make continuation of services impossible.

A Continuation of Services Letter (Form CS-53) is automatically system generated and mailed to the custodial parent.  The CS-53 informs the custodial parent that IV-D services will continue to be provided unless the custodial parent requests that services be discontinued.
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14.080 DISCONTINUANCE OF NON-K-TAP SERVICES AT CUSTODIAL PARENT REQUEST
Authority:  45 CFR Part 303.

45 CFR 303.11(b)(9), effective October 1, 2001, allows case closure when the non-K-TAP custodial parent requests case closure and there is no assignment to the state of medical support or arrearages that accrued under a support order.  It is Division of Child Support’s policy that requests for discontinuance of IV-D services be made in writing.

If the custodial parent does not wish to continue IV-D services, the custodial parent provides a written request for discontinuation of services.  Child support staff must follow the procedures outlined in KCSH Section 23.000, Case Closure, to determine proper procedure in closing cases.  Until the Case Closure section is completed, refer to Prosecutors’ Handbook Section 31.000, and Operations’ Manual Section, Prioritization, Subsection, 20.070, Closed Cases.
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