Bankruptcy – April 2008

DCS has recently begun placing Q&As on the DCS webpage. This information will be updated monthly with newly issued Q&As. In order to ensure that the information is thorough and completely accurate, the Policy and Procedures Section will take comments/suggestions on the Q&As until the 20th of each month. This will allow us time to make additions and/or corrections to Q&As before they are placed on the web page at the end of each month. 

Situation:  IV-D No. XXXXXX - Here is the situation.  Due to the fact that we were advised not to address birthing expenses because of double billing to, or by UNISYS, or whatever the reason was, I put a paragraph in an order in this case that reads “the Court reserves the right to order the Defendant to pay”  the birthing expenses in the future.  The CP and NCP were just in the office either last Wednesday or Thursday.  I told them I would mail them a copy of the order when the judge signed it.    They came in today and wanted a copy of the order because their attorney wanted a copy of it.  I asked them why another attorney wanted it and CP replied that they were going to file bankruptcy on the birthing expenses because they felt like they should not have to pay any birthing expenses because she was entitled to the medical card.  I did not have a copy of the order when they were here but I now have a copy and will be mailing it out today.  She said she was the one that was going to have to pay them because he wasn’t working and she was working, but that is neither her nor there.   She isn’t responsible for them, he will be. I just needed to find out if birthing expenses were bankruptable in the event this comes up again.  At this point, there is not an actual amount in any order that NCP is to pay so there is nothing to bankrupt; but if this comes up again, we will need an answer.

Q&A, Paternity Section, and the MEMORANDUM OPINION (see attached) from the UNITED STATES BANKRUPTCY COURT EASTERN DISTRICT OF KENTUCKY CORBIN DIVISION and pursuant to an Order of Submission entered herein on September 21, 1998. The question before the Court is whether certain monies owed to the defendant as a result of a judgment in the Whitley District Court are dischargeable under 11 U.S.C. '523(a)(5). This Court has jurisdiction of this matter pursuant to 28 U.S.C. '1334(b); it is a core proceeding pursuant to 28 U.S.C. '157(b)(2)(I).

Question: Can birthing expenses be discharged in a bankruptcy? Was the attached Memorandum Opinion followed by an order and if so; is it correct procedure that we would have to discharge the mother’s portion of the prenatal and birthing expenses.  

Answer:  No, according to the revisions made to11 U.S.C. 523(a)(5) with the Bankruptcy Laws of 2005 all domestic support obligations  are nondischargeable, including birthing expenses that are a part of medical assistance.  The nondischargable obligations may also include child, spousal, and family support, assigned or unassigned, interest on the obligation, attorney’s fees and costs incurred in connection with the establishment or enforcement of the obligation, reimbursement of public assistance, and juvenile placement costs, 11 U.S.C. 101(14A).  After reviewing MEMORANDUM OPINION from the UNITED STATES BANKRUPTCY COURT EASTERN DISTRICT OF KENTUCKY CORBIN DIVISION and pursuant to an Order of Submission entered herein on September 21, 1998, Office of Legal Services has clarified the above 1998 order only has application in the Lambdin case; it really does not have much value as a precedent in any other case, in part, for the following reasons:

· The law at the time this issue arose was not real clear on some issues including issues relating to medical support.  

· The law changed in 2005 and the new changes make for a clearer resolution of this issue.  The current version of 11 U.S.C. 101(a)(1)(A) includes a new and very broad definition of “domestic support obligation.”  Included within this definition are debts owed to or recoverable by a spouse, former spouse, or child, a governmental unit, etc. and that is in the nature of support including assistance provided by a governmental unit.

In a case filed prior to the change in the bankruptcy code then the answers might vary, in part, because 11 U.S.C. 523 was more ambiguous at that time. In a new case, the contracting official can object in the bankruptcy proceeding to any motion to discharge and the outcome should be much different than in the Lambdin case.

