Modification Based on Disability (June 2007) 
Question: A ncp has requested a modification review based on filing for disability and having no income. He was self-employed and provided tax documents to show he had no income. A review was completed and minimum wage was imputed because ncp had not been determined disabled by SSA.
He disagreed with the findings. He was advised to provide a doctor's statement of incapacity which he did. The procedural instructions for the cs-71, page 4, top of the page, states that a parent's actual income is used (which may be zero) if the parent has provided a doctor's statement of incapacity and has either applied for RSDI or applied for ktap/ma only. (it also states if the parent was denied ktap/ma based on incapacity, the parent is not disabled.)
KRS 403.212(d) also states if a parent is voluntarily unemployed or underemployed, potential income can be determined except potential income is not to be made for a parent physically or mentally incapacitated..............
It is the contention of the contracting official's office that a parent is not deemed disabled, unless done so by the social security administration, therefore will impute minimum wage. However, the parent is always welcomed to file a motion and let the judge decide.
In interpreting the procedural instructions and the krs, it seems all a ncp has to do is APPLY for his disability and provide a doctor's statement of his disability and we have to use -0- income if that is what his income is........if this is so, I can see why contracting officials would be reluctant to do the modification based on the above because just about anybody can get a doctor's statement and there would be a swarm of ncp's requesting modification.
Which way should we go with this and still be in compliance with state and federal regulations? 
Answer:  Income should not be imputed for a noncustodial parent who is physically or mentally incapacitated.  Doing so is in defiance of KRS 403.212(2)(d).  According to DCS procedures outlined in the procedural instructions of the CS-71, income should be entered as zero in this situation, provided that a noncustodial parent has obtained a note from a physician detailing the disability and that NCP has (1) applied for Retirement, Survivors and Disability Insurance (RSDI), or (2) has applied for K-TAP, Medicaid, or both based on a deprivation code of incapacity.  If the parent’s application is denied, he or she is not considered incapacitated.  
NOTE:  When a noncustodial parent is notified by the CS-66 (Notice of Monthly Support Obligation) that the support order has been modified, or the CS-79 (Notification of Review) Determination, that the support order will not be modified, the noncustodial parent has the right to appeal the decision by requesting an administrative hearing. 
DCS will continue examining our policies regarding disabilities and child support obligations.
