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17.010 AUTHORITY

The laws and regulations related to Administrative Hearings are:  
UNITED STATES CODE (USC): 42 U.S.C. Section 666
CODE OF FEDERAL REGULATIONS (CFR): 45 CFR 303.35
KENTUCKY REVISED STATUTES (KRS): Chapters 13B, 205, and 405 
KENTUCKY ADMINISTRATIVE REGULATIONS (KAR): Title 921 KAR 1:001 and 1:430 
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17.020 PURPOSE OF AN ADMINISTRATIVE HEARING
An administrative hearing is a formal meeting conducted by an impartial hearing officer employed by the Cabinet for Health and Family Services (CHFS) and appointed by the Families and Children Administrative Hearings Branch.  An individual may be granted an administrative hearing related to an action taken by the Division of Child Support (DCS), if the issue being disputed is based on a mistake of fact, in accordance with KRS 205.712(13).  The hearing officer allows the aggrieved party to present his or her side of the case and determines the legal rights, duties, privileges, or immunities of the individual.  The DCS Field Management and Services Branch Manager will designate appropriate child support staff to represent the DCS at the hearing.  The hearing may also be attended by: 
· the aggrieved party, his or her authorized representative*, or legal counsel;

· an attorney from the Office of Legal Services, if necessary;
· an interpreter, if necessary; and
· witnesses for the aggrieved party and the CHFS. 
*An authorized representative may be an attorney, a law enforcement official, or a person that the aggrieved party has given written authorization to receive IV-D case information, such as a husband, wife, other relative, or friend. 
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17.030 HEARING REQUESTS
If an individual receiving services from the DCS disputes an action taken on his or her case, the individual may request a hearing by making a written statement or by completing and signing a Request for Administrative Hearing (Form CS-180).  If an oral request is made, the individual is advised that a follow-up request must be made in writing.  A CS-180 can be given or sent to the aggrieved party to complete, sign, and return. 
A hearing may be requested for any reason pertaining to the child support case.  The hearing officer will determine if the disputed issue meets the criteria for a hearing to be granted. 
Prior to a hearing request being submitted to the Families and Children Administrative Hearings Branch for scheduling, the local child support staff must attempt an informal resolution to the problem within 10 calendar days of the date of the hearing request.  An informal resolution could involve an in-person meeting or a telephone conversation with the aggrieved party, wherein the caseworker, contracting official, or other DCS employee attempts to resolve the dispute.  If the dispute cannot be resolved, the hearing request is submitted according to the instructions specified in section 17.050 of this manual section.
Separate requests are required and separate hearings are conducted if an individual wishes to dispute an issue in more than one IV-D case. 
A hearing request is often prompted by the receipt of a notice of action.  The timeframes for requesting a hearing vary based on the reason for the request and the type of notice received. 

· If a notice is personally served or issued by certified or restricted mail, count the days for a hearing request to be made from the date the individual received the notice as verified on the return receipt.  
· If a notice is issued by first class mail, count the days for a hearing request to be made from the date the notice was issued as verified by the KASES system.  
The request must be submitted within: 

10 calendar days of:

· An Order/Notice to Withhold Income (Form CS-89) and a Notice of Income Withholding (Form CS-164), in accordance with 921 KAR 1:430
· A Notice of Intent to Boot a Vehicle, in accordance with KRS 205.745(9) and 921 KAR 1:430
· An Advance Notice of Intent to Request Full Credit Report (Form CS-93), in accordance with KRS 205.7685 and 921 KAR 1:430
15 calendar days of: 

· An Unemployment Insurance Notice of Withholding (Form CS-76), in accordance with KRS 341.420, 341.392, and 921 KAR 1:430
20 calendar days of: 
· An Administrative Order/Notice of Monthly Support Obligation (Form-CS-66), in accordance with KRS 405.440(4) and 921 KAR 1:430
· An Order to Withhold (Form CS-68), in accordance with KRS 405.490(4) and 921 KAR 1:430
· A Notice of Intent to Request Denial or Suspension (Form CS-44) of a driver’s, professional, occupational, recreational, sporting, or concealed weapons license or certificate, in accordance with KRS 186.570(4), 205.712, 237.110, and 921 KAR 1:430
· A Notice of Lien (Form CS-85) or Intrastate Notice of Lien (Form CS-92), in accordance with KRS 205.745(7) and 921 KAR 1:430
· A Notice of Intent to Place Noncustodial Parent’s Name on Delinquent Listing (Form CS-175), in accordance with KRS 205.712(16), 405.411(1), and 921 KAR 1:430
30 calendar days of: 

· A Notification of Review Determination (Form CS-79), in accordance with KRS 405.450(5) and 921 KAR 1:430
· A modified Administrative Order/Notice of Monthly Support Obligation (Form CS-66), in accordance with KRS 405.450(5) and 921 KAR 1:430
· An Advance Notice of Intent to Collect Past-Due Support (Form CS-122), by intercepting state or federal tax refunds, lottery prize money, or tort claims, in accordance with KRS 44.030, 205.712, 205.769(3), 405.463 and 921 KAR 1:430
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17.040 ADMINISTRATIVE HEARING RELATED GOOD CAUSE 

If a hearing request is not submitted within the time period required for a particular notice or action, the aggrieved party must show good cause for a late request.  The appointed hearing officer determines if the party has good cause.  If the hearing officer determines that good cause exists, the hearing process continues.  If it is determined that good cause does not exist, an Order of Dismissal is issued by the Hearings Branch to notify each party that the hearing request has been dismissed.  Once a hearing request has been officially dismissed, the party has no standing for requesting another hearing on the same issue. 
Good cause may also be granted, if the requestor or the authorized representative fails to appear for a scheduled hearing.  In this situation, the Hearings Branch issues an Order to Show Cause and gives the requestor 10 days to respond and provide an explanation for the failure to appear.  If good cause is granted, the hearing is rescheduled.  If good cause is not shown, an Order of Dismissal is issued as described above. 
Good cause may be granted for reasons such as: 
· Being away from home during the entire filing period; 

· Being unable to read or comprehend the notice;

· Having moved; which  resulted in a delay in receiving, or failure to receive, the notice in the required time period; 
· Serious illness; or
· A death in the immediate family.
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17.050 CASEWORKER RESPONSIBILITIES REGARDING A DISPUTE
Child support or contracting official staff attempt to resolve the dispute during an informal interview in order to eliminate the need for an administrative hearing.  If the dispute is not resolved, staff must follow the steps outlined below and document KASES to reflect each action taken:
1.
If the written hearing request is missing any information required on the CS-180, such as a mailing address for an authorized representative, have the aggrieved party complete and sign a CS-180. 
2.
Complete an Administrative Hearing Transmittal (Form CS-191).

3.
Attach the CS-191 to the CS-180 or written request that the aggrieved party has signed. 
4.
Send the CS-191 and the CS-180 or written hearing request by first class mail or fax to the Hearings Branch at the following address within 2 calendar days of the informal resolution attempt:

Division of Administrative Hearings

Families and Children Administrative Hearings Branch


275 East Main Street, HS1-ED

Frankfort, KY  40621 
FAX: (502) 564-4043 
5.
If evidence exists to prove the disputed issue is currently unhearable, such as a pending legal action on the case, this information may be submitted with the hearing request documents.  Otherwise material is not presented until the hearing. 

6.
Place a copy of the hearing request documents in the file of pending hearing requests and remove the hearing documents if an Order to Dismiss is received. 
7.
File a copy of the letter notifying the requestor of the hearing in the hard copy case record when it is received from the Hearings Branch.


NOTE: The Hearings Branch sends the requestor a Notice of Administrative Hearing listing the date, time, and location of the scheduled hearing.  A copy of that letter is sent to the child support office that submitted the hearing request and to the Field Management and Services Branch Manager. 
8.
The Field Management and Services Branch Manager will notify the appropriate supervisor that a hearing will be held in one of their offices and will provide instructions on which staff must prepare for and attend the hearing.  Designated staff may include the caseworker, contracting official, or other DCS employees.  Follow the specified instructions and secure a conference room for the hearing.  A child support representative must attend the hearing.  If the DCS is not represented at the hearing, a default order in favor of the aggrieved party may be issued. (A hearing is usually conducted in the child support office of the county where the requesting party resides.)

NOTE: A pre-hearing conference may be held just prior to the actual hearing.  However, if it is scheduled for a separate date, notification is issued by the Hearings Branch in the same manner as the hearing notification and therefore, the same procedures apply. 
9.
The staff instructed to attend the hearing should present any case material or supporting documentation pertinent to the dispute, including certified mail receipts or other proof of service, as evidence at the hearing. 

10.
Unless other instructions are provided, the DCS or contracting official employee that attended the hearing shall maintain the IV-D case until the final order is issued and document KASES regarding the findings and outcome of the hearing.  
11.
Take all appropriate actions specified in the final order.
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17.060 RIGHTS AND RESPONSIBILITIES OF THE PARTY REQUESTING A HEARING
An individual has the following rights and responsibilities when a hearing is requested:
1.
Before and during the hearing, the party requesting the hearing, the authorized representative, or legal counsel has the right to examine case material pertinent to the dispute.  The requesting party must sign a statement giving the CHFS permission to release case material to his or her authorized representative.  The statement must be either notarized or signed in the presence of child support staff who will also sign as a witness.  A written authorization to receive IV-D case information is not required when releasing information, in accordance with KRS 205.175 or KRS 205.177, to an attorney, a law enforcement official, or an elected official 
Case material may be copied and given to the requesting party or the authorized representative if either visits the child support office and requests the information.  

Confidential information concerning the other parent must not be released.  It must be blackened out from any material given to the requesting party or representatives of the requesting party.  Refer to Child Support Manual Section 6.000, Confidentiality and Safeguarding Records, for further information.
2.
Prior to a hearing, the requesting party has the right to examine a list of witnesses expected to be called at the hearing, any evidence to be used at the hearing, and any other related information in CHFS’ possession that pertains to the hearing [KRS 13B.050(3)(g)].

3.
The requesting party or the authorized representative has the right to present any witnesses or documents at the hearing that are necessary to support the party’s claim.
4.
When an individual requests a hearing, no further enforcement action can be taken against the individual until the dispute is resolved.  For example: 

· If a hearing is requested to contest an order to withhold, an order to deliver cannot be sent until the dispute is resolved.

· If a hearing is requested to dispute an original child support obligation, the requesting party has the right not to pay the support until the hearing is held and the final order is issued, in accordance with KRS 405.450(2) and 921 KAR 1:430.

· If a hearing is requested to dispute a modification or an affirmation of an existing obligation, the existing obligation must continue to be paid until a final order is issued.  While the hearing is pending a decision, the original obligation amount remains in the system and arrearages accrue.  Adjustments to the arrearages are made, if necessary, upon receipt of the final order.

5.
The requesting party has the right to receive a copy of the recommended order within 30 days of the close of the hearing record.

6.
The requesting party has the right to file an exception to the findings of the recommended order within 15 days of the date the recommended order is mailed. 

7.
The requesting party has the right to appeal the decision of the final order to Circuit Court within 30 days of the date the final order is mailed, in accordance with KRS Chapter 13B.  
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17.070 RESPONSIBILITIES OF THE HEARING OFFICER
When hearing request documents, as defined in section 17.050 of this manual section, are received by the Hearing Branch, the designated hearing officer takes the following actions:
1.
Sends an “Acknowledgement of Request for Hearing” to the requesting party.

2.
Reviews the CS-180 or written request and the CS-191 to determine the issue being disputed and whether the hearing request was made in a timely manner.

3.
Determines if good cause exists for a late request, if applicable. 
4.
Schedules a hearing within 60 calendar days of receipt of the hearing request, pursuant to KRS 405.450(1).

5.
In accordance with KRS 13B.050(1), sends a requesting party, at least 20 calendar days in advance, a “Notice of Administrative Hearing”, listing the date, time, and location of the scheduled hearing.  A copy is also sent to the child support office that submitted the hearing request and to the DCS Field Management and Services Branch Manager. 
6.
Conducts a pre-hearing conference and/or a hearing at a time, date, and place convenient to the requesting party.  A pre-hearing conference may be held just prior to the actual hearing; the purpose is to clarify the issue being disputed or to determine timeliness in the presence of all parties. 

NOTE: Although the issue being disputed is usually clarified during the pre-hearing conference, occasionally the Hearings Branch can tell from the hearing request documents that the issue being disputed is not a hearable issue, i.e. not based on a mistake of fact, and will proceed with dismissing the hearing request. 
7.
If the disputed issue is not hearable, or good cause is not found to exist for a late request, a Recommended Order to Dismiss is issued to the requesting party and a copy is sent to the child support office that submitted the hearing request or participated in the hearing and to the DCS Field Management and Services Branch Manager.
8.
Conducts a formal, orderly administrative hearing, in accordance with KRS Chapter 13B. 
9.
Drafts and distributes a Recommended Order to the requesting party.  A copy of the order is also sent to the appropriate child support office and to the DCS Field Management and Services Branch Manager.
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17.080  WITHDRAWAL OF A HEARING REQUEST
A party may choose to withdraw a request for a hearing after discussing the matter with a child support caseworker.  If the party has already submitted a written request for a hearing, the party must submit in writing a request either to the child support office or to the Hearing Branch to withdraw the request.

If the parent’s written request is received by the child support office, it is sent immediately to the Hearing Branch.  The Hearing Branch will notify the child support office when a request to withdraw a hearing is received directly from the parent.  When a withdrawal request is received, the caseworker removes the hearing request documents from the file of pending hearing requests.

If a party contacts the child support office by telephone and withdraws the hearing request, the party is advised to complete a follow-up request in writing.  If the withdrawal is received within 5 calendar days of the scheduled hearing date, the caseworker notifies the hearing officer by telephone and forwards the written request when received. 
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17.090 RECOMMENDED ORDER & WRITTEN EXCEPTIONS
A Recommended Order shall be based exclusively on the evidence of the hearing record and shall be issued within 30 days of the close of the hearing record.  The close of the hearing record usually corresponds to the date of the hearing unless follow-up is needed for any reason. 

A Recommended Order shall inform a party of the right to file an exception, if the party disputes the findings of the Recommended Order.  Written exceptions may be filed within 15 days of the date of the Recommended Order by either the party that requested the hearing or by representatives of the CHFS.  Written exceptions filed on behalf of the DCS should be approved by the DCS Director’s Office before being submitted to the Department for Community Based Services (DCBS) Commissioner’s Office for consideration.
Except for filing an exception in some instances, no other action should be taken based on a Recommended Order.  KRS 405.450 (2) states that “the parent's obligation to pay minimum monthly support shall be stayed until his receipt of the final order.”  A worker will only take action once the Final Order is issued. 
A Recommended Order shall inform a party of the right to appeal the determination made in a Final Order. 
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17.100 FINAL ORDER 
After review of the Recommended Order and consideration of any written exceptions that were filed, the DCBS Commissioner’s Office issues the Final Order of the administrative hearing. 

The final order must be clearly written and must summarize the facts including the reasons for the determination.  The DCBS Commissioner’s Office sends the final order and an explanation of the appeal rights to the party by certified mail, return receipt requested.  An electronic copy of the Final Order is sent to the child support office that participated in the hearing and to the DCS Field Management and Services Branch Manager.  
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17.110 APPEAL RIGHTS
KRS 405.450(3) allows an aggrieved party or the CHFS to file an appeal in Circuit Court.  The appeal must be filed in the county in which the aggrieved party or the child resides and, in accordance with KRS 13B.140(1), the appeal must be made within 30 days after the final order is issued. 
An appeal by CHFS must have the approval of the Director of the Division of Child Support.  If the Director approves an appeal request on behalf of the CHFS, the case is referred for judicial action.

If the appellant’s appeal of the final order is successful, any overpayments resulting from the hearing decision for the time period in question must be returned promptly.  The Field Management and Services Branch Manager will forward instructions to the appropriate worker.
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