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SUBJECT:
Legal Opinion CFC-OC-01-02

Direction of Support to and from the Cabinet for Families and Children (CFC) When the Child’s Custodian Is Not the Payee Named in the Support Order

Revised Explanation of Notice of Assignment or Authority to Collect (Form CS-6), Notice of Assignment or Authority to Collect (NAR), Notice Modifying Prior Notice (VN), and Procedural Instructions

The policy of the Division of Child Support (DCS) has been questioned regarding directing support to and from CFC (payee conversion action) when the child’s custodian is not the payee named in the support order.  The basic premise of DCS’s payee conversion policy has been that support follows the child.  As a result of questions about DCS’s payee conversion policy, DCS requested the opinion of Office of the General Counsel (OGC) on the following two questions:

1. Can child support staff legally direct support from the payee named in the support order to CFC when the child is receiving IV-D services and the child’s custodian is not the payee named in the support order?


2. Can child support staff legally direct support from CFC to the child’s custodian when the child stops receiving IV-D services and the child’s custodian is not the payee named in the support order?

It is the opinion of OGC that there is no statutory, legal authority for CFC to redirect the payment of child support either to CFC or to the child’s current custodian when the custodian is not the payee named in the support order.  OGC recommends either obtaining an assignment of rights and consent from the original payee before child support payments are administratively redirected, or taking judicial action to modify the child support order so as to redirect the support payments.  DCS has chosen to pursue judicial modification of the child support order rather than obtaining an assignment of rights and consent from the original payee.

NOTE:  The text of Legal Opinion CFC-OC-01-02 is located at the end of this transmittal letter.
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Legal Opinion CFC-OC-01-02 has caused DCS to change its policy for payee conversion action.  When the child’s custodial parent is not the payee named in the support order, child support staff will no longer complete administrative payee conversion action, either to CFC using the NAR or from CFC using the VN.

When the child’s custodial parent IS NOT the payee named in the support order, child support staff will refer payee conversion cases to the appropriate contracting official for judicial modification and payee conversion action.  This change in policy applies to all counties in Kentucky.  When the child’s custodial parent IS the payee named in the support order, the NAR and VN will continue to be used as in the past to complete payee conversion action.
NOTE:  Contracting official staff are to request that the court address where the undistributed support will be sent when a support order is modified to change the payee to the child(ren)’s custodian.  Either contracting official staff or area office staff are to place a hold at the case level to prevent incorrect disbursements.

For public assistance cases, the best practice for avoiding frequent returns to court to enter a new order when a child moves from the payee named in the order to another custodian is not to name a custodial parent in the body of the court order.  The wording for this procedure was submitted by a contracting official’s office, and this best practice was included in the December 2001 policy questions and answers after review and approval by OGC.

For example, the court order may state the following:

· That the Respondent, John Doe, shall pay child support in the amount of $277.00 per month for the support of his minor child, Mary Doe, born 08/01/01, Social Security Number 111-22-3333, beginning February 1, 2002.


· That the sum of $277.00 per month shall be made payable to and mailed to the Division of Child Support, Post Office Box 14059, Lexington, KY  40512-4059, with IV-D number 0000111111 on all payments.

The CS-6, NAR, and VN and their procedural instructions have been revised to incorporate DCS’s change of policy for payee conversion action.  These forms also have been revised to reflect current usage of acronyms, language, format, and style.  For example, “Division of Child Support Enforcement” has been changed either to “Division of Child Support” or to “Cabinet for Families and Children.”
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The Notice of Change in Assignment or Authority to Collect (MN) is being obsoleted as a result of Legal Opinion CFC-OC-01-02.  The MN can no longer be used to change the payee, etc., of a judicial support order.  Also, the MN is no longer needed to change the payee for an administrative support order because the Notice of Monthly Support Obligation (Form CS-66) has been revised to include a place to check when there has been a change of payee.  A new number 3 has been added to the CS-66, which states the following:  “The payee has been changed from __________ to __________ because __________.”  The CS-66 has been revised and will be reissued in April 2002 after adoption of the administrative regulation into which it is incorporated.

The name of the “Explanation of Enclosed Document” has been changed to “Explanation of Notice of Assignment or Authority to Collect.”  The child support form number has been changed from CS-6.10 to CS-6.  The CS-6 has been revised to provide a summary of Kentucky Revised Statute (KRS) 205.750(1) in paragraph two.  This statute explains why CFC is required to file the NAR with the court.  Paragraph four of the revised CS-6 includes a quotation from KRS 205.720(1).  This quotation specifies that CFC has an assignment of rights by operation of law for persons who either apply for child support services or receive public assistance.  Also, the fifth paragraph now states that the address for sending payments is listed on page one of the NAR.

A new number 1 has been added to the NAR to state that the child(ren) named on the NAR receives child support services pursuant to Title IV-D of the Social Security Act.  The current number 2 has been revised to add Kinship Care, K-CHIP, and Department of Juvenile Justice (DJJ) benefits to the list of public assistance benefits that the child(ren) may be receiving.

The current number 3 has been reworded to state that CFC is assignee for support by operation of law pursuant to KRS 205.720 for public assistance and nonpublic assistance cases.  Also, the Assignment of Rights and Authorization to Collect Support (Form CS-140) has been listed because it is the form that provides the assignment of rights to provide child support services for Medicaid Only and K-CHIP recipients.

The current number 5 on the NAR has been reworded to correctly identify when CFC is the assignee for spousal support.  The current number 6 has been revised to remove information about collection agencies and to list the address of the Centralized Collection Unit (CCU).  Also, KRS 205.712 has been added as a statutory reference to number 6 because KRS 205.712 lists the duties of DCS, one of which is  to serve as the collector of all court-ordered or administratively-ordered child support payments pursuant to Title IV-D of the Social Security Act.
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The procedural instructions for the NAR have been revised to reflect the changes made to the form.  The “Purpose” has been rewritten to state that a NAR is completed only when the custodial parent is the payee named in the order.  A statement has been added to explain that when a non-IV-D custodial parent applies for IV-D services and the case is changed from non-IV-D to IV-D, a NAR is completed to notify the court of the change.

Information about the automatic assignment of rights pursuant to KRS 205.720(1) and the use of the CS-140 have been moved to the “General Procedures” because this information does not define the purpose of the NAR.  Information about Department of Juvenile Justice (DJJ) cases has been added to the paragraph about Foster Care (FC) Cases.  Also, a NAR is no longer completed manually for FC and DJJ cases.

The “Detailed Procedures” of the NAR have been revised to remove information about collection agencies and Quality Central, as all payments go to CCU.  Instructions to send a NAR to the payee named in the support order if this person is not the custodial parent have been removed.

A VN is completed when (1) income withholding has not been ordered, (2) public assistance is no longer received, and (3) the custodial parent has requested discontinuance of IV-D services (no continuation of services).  Current support payments are directed to the custodial parent; and assigned arrearage payments, if owed, are directed to CCU.  DCS enforces and collects all assigned (permanently and conditionally) arrearages owed up to the effective date of the VN.  If assigned arrearages are owed, the IV-D case remains open as an arrearage only case.  If assigned arrearages are not owed, the IV-D case is closed.

NOTE:  See Information Release #867 and Action Memorandum 00-07, Child Support Distribution 10/2000, for arrearage definitions.

The Kentucky Automated Support and Enforcement System (KASES) distributes arrearage payments according to the child support distribution requirements of Section 457 of the Social Security Act (42 United States Code, Section 657).  Pages 12 through 14 of IR #867 and AM-00-07 provide the payoff hierarchy for child support payments.

A VN is not completed when income withholding has been ordered.  In this instance, the IV-D case may be (1) changed to a non-IV-D case, or (2) changed to an arrearage only case and a non-IV-D case opened.  This is because IV-D services and non-IV-D services cannot be combined in the same case.  In other words, one case is needed for IV-D enforcement and collection action (IV-D case), and another case is needed to pass through current support to the custodial parent without providing enforcement action (non-IV-D).
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The VN has been revised to remove information about sending current support payments and nonpublic assistance arrearage payments to the custodial parent and public assistance arrearage payments to the Division of Child Support.  Also removed were the instructions to send payments to a collection agency.  Current support payments go to the custodial parent, and assigned arrearage payments go to CCU to be distributed according to the payoff hierarchy listed at the end of Information Release #867 and Action Memorandum 00-07.

The procedural instructions for the VN have been revised to reflect the changes made to the form.  The “Purpose” has been rewritten to explain when a VN is completed.  The “General Procedures” have been changed to remove the paragraph about Jefferson County cases as this information is no longer correct.  Information about DJJ cases has been added to the paragraph about FC cases.  Also, a VN is no longer completed manually for FC and DJJ cases.  The “Detailed Procedures” of the VN have been revised to remove instructions for entering the address of a collection agency.  Instructions about how to complete the VN when the custodial parent is not the payee named in the support order also have been removed.

The policy change of pursuing action to modify an order when a child’s custodian is not the payee named in the order is effective with the date of this transmittal letter.  Cases in which CFC is already payee through completion of a NAR and the custodial parent is not the payee named in the order will not be universally changed at this time.  When a child in one of these cases goes to a new custodial parent, action will be pursued to modify the order upon which the NAR was based.

The NAR and VN are to be completed manually until the revised NAR and VN are migrated to KASES.  The CS-6, NAR, VN and their procedural instructions can be accessed and printed using the Division of Child Support’s website at http://cfc.state.ky.us/dcspolicies/.

THIS TRANSMITTAL LETTER IS TO BE SAVED AND FILED FOR FUTURE REFERENCE AS IT EXPLAINS CHANGES THAT HAVE BEEN MADE TO THE HANDBOOK/MANUAL.

The Prosecutors’ Handbook and the Manual of Forms are to be updated as shown below and on the next page.

Instructions for Handbook Maintenance
Remove
Insert
Explanation of Enclosed Document
Explanation of Notice of Assign-

(Form CS-6.10) (Rev. 7/97) and
ment or Authority to Collect 

Procedural Instructions (7/16/97)
(Form CS-6) (Rev. 3/02) and Procedural Instructions (3/16/02)
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Instructions for Handbook Maintenance (Continued)
Remove
Insert
Notice of Assignment or Authority
Notice of Assignment or Authority

to Collect (NAR) (Rev. 7/97) and
to Collect (NAR) (Rev. 3/02) and

Procedural Instructions (7/16/97)
Procedural Instructions (3/16/02)

Notice of Change in Assignment

or Authority to Collect (MN)

(Rev. 7/97) and Procedural

Instructions (7/16/97)

Notice Modifying Prior Notice
Notice Modifying Prior Notice

(VN) (Rev. 7/97) and Procedural 
(VN) (Rev. 3/02) and Procedural

Instructions (7/16/97)
Instructions (3/16/02)

Cross Reference:  Prosecutors’ Handbook Section 18.000, Payee Conversion

Instructions for Manual Maintenance
Remove
Insert
Explanation of Enclosed Document
Explanation of Notice of Assign-

(Form CS-6.10) (Rev. 7/97) and
ment or Authority to Collect

Procedural Instructions (7/16/97)
(Form CS-6) (Rev. 3/02) and Procedural Instructions (3/16/02)

Notice of Assignment or Authority
Notice of Assignment or Authority

to Collect (NAR) (Rev. 7/97) and
to Collect (NAR) (Rev. 3/02) and

Procedural Instructions (7/16/97)
Procedural Instructions (3/16/02)

Notice of Change in Assignment

or Authority to Collect (MN)

(Rev. 7/97) and Procedural

Instructions (7/16/97)

Notice Modifying Prior Notice
Notice Modifying Prior Notice

(VN) (Rev. 7/97) and Procedural 
(VN) (Rev. 3/02) and Procedural

Instructions (7/16/97)
Instructions (3/16/02)

Cross Reference:  Operations’ Manual Section 18.000, Payee Conversion

NOTE:  THE TEXT OF LEGAL OPINION CFC-0C-01-02 BEGINS ON THE NEXT PAGE.  THIS TEXT DOES NOT HAVE A LETTERHEAD ON THE FIRST PAGE OR A SIGNATURE ON THE LAST PAGE.  HOWEVER, IT IS THE OFFICIAL TEXT OF LEGAL OPINION CFC-OC-01-02.


LEGAL OPINION
CFC-OC-01-02

February 22, 2001

TO:


Dietra Paris, Commissioner




Department for Community Based Services




Marty Mason, Deputy Commissioner




Department for Community Based Service

FROM:

William K. Moore, Jr. 




General Counsel




Charles P. Lawrence




Assistant Counsel

RE:


Direction of Support to and from the Cabinet for Families 




and Children (CFC) when the Child’s Custodian is Not the 




payee Named in the Support Order

SYNOPSIS:

There is no statutory legal authority for the Cabinet for Families and Children (CFC) to redirect the payment of child support to either the CFC itself or the child’s current custodian, when that custodian is not the payee named in the court order for child support.  The advisable course of action would be  first to obtain an assignment of rights and consent from the original payee before child support payments are administratively redirected.  If such assignment and consent cannot be obtained, judicial modification of the child support order will be required in cases where the child is receiving Title IV-D services, and again when Title IV-D services are terminated.

Pursuant to your request, the Office of the General Counsel has been requested to answer two (2) questions posed by the Division of Child Support (DCS) concerning the legal authority of the Cabinet for Families and Children (CFC) to direct the payment of child support to the CFC and from the CFC to the child’s current custodian when that custodian is not the payee named in the support order.  This practice is DCS’s payee conversion policy and its basic premise is that “support follows the child.”  The specific questions presented to this office, along with the specific procedure followed by child support staff to accomplish payee conversion are stated as follows:

1.
Can child support staff legally direct support from the payee named in the support order to CFC when the child is receiving IV-D services and the child’s custodian is not the payee named in the support order?

2.
Can child support staff legally direct support from CFC to the child’s custodian when the child stops receiving IV-D services and the child’s custodian is not the payee named in the support order?
Child support staff currently complete a Notice of Assignment or Authority to Collect (NAR) to direct support to CFC when a child is receiving IV-D services.  At a later date, when the child no longer receives IV-D services, child support staff complete a Notice Modifying Prior Notice (VN) to direct support from CFC to the child’s custodian. Procedural instructions for the VN specify that support is to follow the child, even if the child’s custodian is not the payee named in the support order.

This office has reviewed the applicable forms and procedural instructions for payee conversion as they are contained in the DCS Prosecutor’s Handbook.  The fundamental issue relates to the right of the CFC to administratively effect the modification of a court order of support as it relates to the payee of the support, when the payee is no longer the custodian of the child.  In essence, current policy of the DCS allows for the redirection of support payments to the actual physical custodian of the child.


Concerning both questions, the applicable state statutes are KRS 205.720 and 205.750(1):

KRS 205.720

(1)  By applying for Title IV-D services or accepting public assistance for or  on behalf of a needy dependent child, the recipient shall be deemed to have made an assignment to the cabinet of the right to any child support or maintenance owed up to the amount of public assistance paid by the cabinet to the recipient, including amounts which have accrued at the time the assignment is made between October 1, 1997, and September 30, 2000.  The cabinet shall be subrogated to the right of the child or the person having custody to collect and receive all child support payments and to initiate any support action existing under the laws of the state.

(2)  The cabinet shall distribute all child support payments and assigned arrearages as required by 42 U.S.C. sec. 651 et seq.

(3)  When Title IV-D services on behalf of a dependent child are terminated, current and past due court-ordered or administratively determined child support owed the child shall be payable to the physical custodian of the dependent child for the period of time the dependent child was in the physical custody of that custodian.

***

KRS 205.750

(1)  Child support payments made pursuant to a court order shall be made through the state agency or an agency designated by the state agency to receive payments and paid to the cabinet upon notice by the cabinet to the court and the obligor that the child is a recipient of services pursuant to Title IV-D of the Social Security Act.


KRS  205.720(1) gives the CFC an automatic assignment “. . . of the right to any child support or maintenance owed up to the amount of public assistance paid . . .” and to “ . .. be subrogated to the right of the child or the person having custody to collect and receive all child support payments and to initiate any support action existing under the laws of this state.”  These provisions reflect a fundamental principle of federal and state law that child support follows the child.  The subrogation rights of the CFC would ordinarily be in relation to the child’s custodian who would either be the applicant for Title IV-D services or the person receiving public assistance paid on behalf of the child. A Federal regulation at 45 CFR § 302.38 requires state Title IV-D agencies to collect and distribute child support payments “to the resident parent, legal guardian, or caretaker relative having custody of or responsibility for the child or children.”  Also, 45 CFR § 302.50(a) addresses the assignment of support rights to constitute an obligation owed to the state, with the obligation being required to be established by “[o]rder of a court of competent jurisdiction or of an administrative process.”


The foregoing provisions of state and federal child support law recognize that an assignment of rights must follow from a child support obligation.  If a judicial order has established a child support obligation which names a payee who is not the child’s custodian, this office is of the opinion that the CFC cannot independently and unilaterally take action which would have the effect of modifying the original  court order.


Concerning the first question, involving the situation where Title IV-D services are being received, there are two (2) possible options or steps which this office recommends. The first step would be to obtain a written assignment of rights and the consent of the 

original payee before the CFC administratively changes the payee.  If the original payee does not consent to this change, then the next step would be to take legal action to modify the judicial order.  The CFC would not have legal authority to administratively change the payee without the original payee’s consent by merely issuing the Notice of Assignment or 

Authority to Collect (NAR).


This requirement for judicial modification is based upon KRS 403.213(1) which states that “[t]he provisions of any decree respecting child support may be modified only as to installments accruing subsequent to the filing of the motion for modification and only upon a showing of a material change in circumstances that is substantial and ongoing.”  In the case of Price v. Price, Ky., 912 S.W. 2d 44(1995), the Kentucky Supreme Court addressed a situation concerning a father’s obligation to pay child support arrearages under a divorce decree, which accrued subsequent to the father’s obtaining physical custody of the child after the mother and father had agreed to a temporary change in custody for the benefit of the child.  The court held that the father’s duty to pay support was not extinguished and that his “. . . recourse was at law, by the filing of a motion for modification of the child support decree or at least coming to an agreement with the custodial parent when circumstances warranted.”  Id. at p. 46, citing Whicker v. Whicker, Ky. App., 711 S.W. 2d 857, 859 (1986).  As discussed above, the obtaining of the voluntary consent and assignment of the original payee would eliminate the need to go back to court to modify the order.


Concerning your second question, we recommend the same two (2) steps or options proffered in response to the first question.  Unless the original payee has consented to the CFC’s directing child support to the child’s physical custodian upon termination of Title IV-D services, judicial modification of the court order would be required.  However, if the original payee has executed the appropriate assignment of rights and consent, the Notice Modifying Prior Notice (VN) would suffice for directing payment to the child’s physical custodian.


Whenever the CFC issues any payee conversion notice, i.e., the NAR or the VN, under circumstances where the child’s custodian is not the original payee, and the original payee has consented to the conversion, it is advisable that the form or document containing that consent be attached to all notices to be sent to the court and the parties.


If you have additional questions, please advise. 


                                                      ___________________________________

cc:
Steven P. Veno, Executive Director

         
     Division of Child Support


G. Thomas Mercer, Assistant General Counsel


Graddy Johnson, Assistant Counsel







