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Bankruptcy is a way for people or businesses (debtors) who owe more money than they can currently pay to either work out a plan to repay the money they owe over time in a Chapter 11, Chapter 12, or Chapter 13 case or to wipe out (discharge) most of their bills in a Chapter 7 case.  While the debtor is working out a plan or the bankruptcy trustee is gathering the available assets to sell, the Bankruptcy Code specifies that creditors must stop all collection efforts against the debtor.

Not all debts are dischargeable through bankruptcy.  For example, child support obligations, spousal support obligations, and most tax debts are not dischargeable.  This means that a noncustodial parent or obligor who owes child support cannot escape his or her ordered obligation by filing for bankruptcy.  Bankruptcy proceedings may, however, delay the receipt of child support payments.  As of October 1994, bankruptcies do not act as a stay, or hold, on actions to establish paternity or to establish or modify child support obligations.

Any person, partnership, corporation, or business trust may file for bankruptcy.  If the person or entity that owes the money files the petition to start the bankruptcy, it is called a voluntary bankruptcy.  If the people or entities owed the money (creditors) file the petition, it is called an involuntary bankruptcy.  For an involuntary bankruptcy case, the debtor gets a chance to contest the petition and contend that bankruptcy should not be filed.  Voluntary bankruptcy petitions can be filed under Chapters 7, 9, 11, 12, and 13.  Involuntary bankruptcy petitions can only be filed under Chapters 7 and 11.
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Statutory and Regulatory Authority
The Federal Bankruptcy Code is found at Title 11 of the United States Code (USC).  Federal bankruptcy regulations are located at Title 28 Code of Federal Regulations, Chapter 1, Part 58, Regulations Relating to the Bankruptcy Reform Acts of 1978 and 1994.

42 USC, Section 656(b) and Title IV, Part D, Section 456(b) of the Social Security Act specify that a debt, as defined in Section 101 of Title 11 USC, owed under state law to a state or municipality that is in the nature of support is not released by a discharge in bankruptcy.

11 USC, Section 101(12A) states that a “debt for child support means a debt of a kind specified in section 523(a)(5) of this title for maintenance or support of a child of the debtor.”

11 USC, Section 523(a)(5) specifies that a discharge in bankruptcy does not discharge a debtor from any debt “to a spouse, former spouse, or child of the debtor, for alimony to, maintenance for, or support of such spouse or child, in connection with a separation agreement, divorce decree or other order of a court of record, determination made in accordance with State or territorial law by a governmental unit, or property settlement agreement . . .”

Bankruptcy Chapters
Chapter 7 is the liquidation chapter of the Bankruptcy Code.  Chapter 7 cases can be filed by an individual, a corporation, or a partnership.  Under Chapter 7, a trustee is appointed to collect and sell all property that is not exempt and to use any proceeds to pay creditors.  In the case of an individual, the debtor is allowed to claim certain property exempt.

Chapter 9 is only for municipalities and governmental units, such as schools, water districts, etc.

Chapter 11 is the reorganization chapter available to individuals and businesses that have substantial assets and/or income.  Chapter 11 allows the restructuring and repayment of debts.  Creditors vote on whether to accept or reject a reorganization plan that must be approved by the Bankruptcy Court.

Chapter 12 offers bankruptcy relief to those who qualify as family farmers.  There are debt limitations for Chapter 12, and a certain portion of the debtor’s income must come from the operation of a 
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farming business.  Family farmers must propose a plan to repay their creditors over a period of time from future income, and it must be approved by the Bankruptcy Court.

Chapter 13 is the debt repayment chapter for individuals with regular income whose debts do not exceed $1,077,000.  Chapter 13 is not available to corporations or partnerships.  It generally allows individuals to keep their property by repaying creditors from their future income.  A Chapter 13 debtor proposes a repayment plan that must be approved by the Bankruptcy Court.  The amounts specified in the plan must be paid to the Chapter 13 bankruptcy trustee who distributes the funds to the creditors.

Bankruptcy Courts
Bankruptcy proceedings are supervised by and litigated in the United States Bankruptcy Courts.  These courts are a part of the District Courts of the United States.  There are two bankruptcy courts in Kentucky, one for the Eastern District and one for the Western District.

The Eastern District Bankruptcy Court is located in Lexington and has no divisional offices.  The Western District Bankruptcy Court is located in Louisville and has divisional offices in Paducah, Bowling Green, and Owensboro.  These divisional offices provide convenient locations for court hearings; however, everything concerning a bankruptcy case for the Western District must go through the Louisville office.

Listed below are the addresses, telephone numbers, and Internet Web sites for Kentucky’s two bankruptcy courts.


Eastern District U. S. Bankruptcy Court


Post Office Box 1111


Lexington, KY  40588-1111



OR


100 East Vine Street, Second Floor


Lexington, KY  40507


1-859-233-2608 (Automated Answering – Press “O” for clerk.)


1-800-998-2650 (Automated Answering)


http://www.kyeb.uscourts.gov/

Western District U. S. Bankruptcy Court


601 West Broadway, Suite 546


Louisville, KY  40202


(There is no post office box number.)


1-502-627-5700 (Court clerk answers the telephone.)


1-800-263-9385 (Automated Answering)


http://www.kywb.uscourts.gov/fpweb/
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Bankruptcy Legal Opinion
Recently, the Division of Child Support (DCS) sent a written legal opinion request on bankruptcy to Office of the General Counsel.  DCS’s questions were based on questions received by the Technical Services Section (TSS) regarding bankruptcy.  Attorneys from Office of the General Counsel met with TSS staff to answer the questions submitted by DCS.

The questions and answers that follow are the result of DCS’s legal opinion request and the answers provided verbally by Office of the General Counsel.

1. What actions are child support staff to take when a noncustodial parent or obligor files for bankruptcy and a bankruptcy petition is received?

Calculate the arrearages for the obligor’s case(s) and promptly file a Proof of Claim (POC) with the Bankruptcy Court.  This can be done by an area office caseworker and approved by the appropriate contracting official, or it can be done by the contracting official.  Enter notes on the Kentucky Automated Support and Enforcement System (KASES) to explain what has happened and what has been done.  Do not initiate or continue enforcement action if the obligor complies with the terms of the bankruptcy plan ordered by the Bankruptcy Court.


2. Once a bankruptcy petition is received, can a current support obligation be established?

Yes, a current support obligation can be established.

Can current support continue to be collected for an obligation that has already been established?

Yes, current support can continue to be collected.


3. Can arrearages be collected?

Yes.  Under Chapter 7, all of the arrearages can be collected.  Under Chapter 13, arrearages can be collected as approved by the Bankruptcy Court.  The terms of the bankruptcy plan that have been approved by the Bankruptcy Court must be followed.


4. Can income withholding be initiated?

Yes, income withholding can be initiated if support is payable to the Cabinet for Families and Children (CFC).
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Can income withholding that has already been initiated be continued?

Under Chapter 7, yes.  Under Chapter 13, yes as approved by the Bankruptcy Court.  Under Chapter 13, current support cannot be changed but the amount paid on arrearages can be changed.


5. Are enforcement actions against the obligor suspended when he or she files for bankruptcy?

Under Chapter 7, enforcement action is not suspended.  Under Chapter 13, enforcement action is suspended if the obligor complies with the requirements of the bankruptcy plan.  

If the obligor does not comply with the bankruptcy plan, he or she is in contempt for not following the federal court order.  Contracting officials may prosecute an obligor for not complying with the bankruptcy plan, or they may notify the bankruptcy trustee of the obligor’s noncompliance, or they may leave it to the federal authorities to enforce the bankruptcy plan.


6. Can the obligor be certified for state and/or federal income tax refund intercept and for the interception of winnings from the Kentucky Lottery Corporation?

Yes, the obligor can be certified for tax refund offset and lottery winnings intercept.  Money may have to be refunded to the obligor for tax refund offset, depending on what the Bankruptcy Court orders.  However, money does not have to be refunded that has been intercepted from lottery winnings.


7. Are different actions taken by child support staff depending on whether the obligor filed under Chapter 7 or Chapter 13 of the Bankruptcy Code?


Yes, different actions are taken, but only as far as arrearages are concerned.  See the answer to number 5.

NOTE:  Chapter 7 provides for liquidation, i. e., relief from all dischargeable debts.  Chapter 13 provides for rehabilitation of the debtor, i.e., the debtor seeks a plan to pay back all debts gradually.


8. What actions should child support staff take if the obligor states that he or she has filed for bankruptcy, but a bankruptcy petition has not been received from the Bankruptcy Court?
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Take whatever actions are appropriate for the case until the Bankruptcy Petition and Stay Order are received.  It is the obligor’s responsibility to provide child support with the Bankruptcy Petition.  If the Bankruptcy Petition is received without the Stay Order, the contracting official can contact the Bankruptcy Court and request the Stay Order.  Then calculate the arrearages and immediately file a Proof of Claim (Form B10).


9. Is it still correct to involve Office of the General Counsel in the bankruptcy process.

No.


10. If it is not correct to involve Office of the General Counsel, should the bankruptcy process be handled by the appropriate contracting official?

Yes.  If a contracting official needs assistance in processing a bankruptcy case, he or she can contact the Technical Assistance Unit for contracting officials at 1-888-273-2055.  (See Information Release #848 dated August 25, 2000.)  If needed, a contracting official also can contact Office of the General Counsel at 1-502-564-7900 for assistance with a bankruptcy case.


Additional information about bankruptcy and the official bankruptcy forms can be found on the Internet Web sites for the Eastern District Bankruptcy Court and the Western District Bankruptcy Court.  The official bankruptcy Proof of Claim (Form B10) and the Instructions for Proof of Claim Form can be accessed and printed from either Web site.
THIS TRANSMITTAL LETTER IS TO BE SAVED AND FILED FOR FUTURE REFERENCE AS IT EXPLAINS CHANGES THAT HAVE BEEN MADE TO THE HANDBOOK/MANUAL.

The Table of Contents and the Special Formats Section of the Prosecutors’ Handbook and the Manual of Forms are to be updated as shown below and on the next page.

Instructions for Handbook Maintenance
Remove
Insert
Table of Contents, Pages 13 – 14
Table of Contents, Pages 13 – 14

(3/1/01)
(3/16/01)


Proof of Claim (Form B10) (4/98)


and Instructions for Proof of


Claim Form (9/97)
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Instructions for Handbook Maintenance (Continued)
Remove
Insert

Internet Sites for Printing the Proof of Claim:


http://www.uscourts.gov/bankform/formb10new.pdf

OR


http://www.kywb.uscourts.gov/fpweb/pdf/proofofclaim.pdf
Instructions for Manual Maintenance
Remove
Insert
Table of Contents, Page 5
Table of Contents, Page 5

(12/16/00)
(3/16/01)

Proof of Claim (POC) (Rev. 5/92)

and Procedural Instructions

(5/16/92)


Proof of Claim (Form B10) (4/98)


and Instructions for Proof of


Claim Form (9/97)


Internet Sites for Printing the Proof of Claim:


http://www.uscourts.gov/bankform/formb10new.pdf

OR


http://www.kywb.uscourts.gov/fpweb/pdf/proofofclaim.pdf
Cross Reference
Manual Subsection 24.030, Bankruptcy Proof of Claim (4/16/96)







