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The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 was signed by President Bush on April 20, 2005 and became Public Law 109-008.  The amendments will be incorporated in 11 U.S.C.  It must be noted here that the October 17, 2005 amendments have yet to be added to the online version of 11 U.S.C, however, a link is provided to P.L. 109-008 that includes the amendments to each section of the Bankruptcy Code.  Title II, Subtitle B “Priority Child Support” contains a variety of provisions that will assist families seeking to establish paternity, support orders and enforce child support obligations. 
The Division of Child Support purchased a hard copy of the manual entitled Bankruptcy Practice For IV-D Attorneys Under the 2005 Reform Act, Philip L. Strauss, Esq. (Revised October 2005).  The manual discusses the amendments to the Bankruptcy Code affecting IV-D cases that resulted from the Bankruptcy Reform Act of 1994 and PRWORA of 1996 and the changes related to IV-D functions as a result of P.L. 109-008.  Cases filed before these dates must be analyzed under prior law.  The extensive revisions to the bankruptcy code in 2005 affecting the enforcement of support are analyzed and discussed in the attached manual for IV-D Attorneys.  A copy of the manual may be purchased by contacting Jeff Ball, Vice President, MAXIMUS Child Support Division, 311 Caprice Court, Loveland, OH  45140, Phone: (513) 697-6519, Cell: (513) 225-6740, Fax: (513) 697-0015.
Due to the extensive changes affecting enforcement of support we have provided a brief summary of the changes as outlined in the manual and the links to the relevant laws so you can read them in depth.  We hope this information will be very helpful to you.
According to the manual, cases under Chapters 11, 12, and 13 pose the greatest problems to IV‑D attorneys who must carefully review them to determine the effect, scope, and applicability of the automatic stay on the establishment and enforcement of support during the three to five year life of a Chapter 11, 12, and 13 plan.  The discussion of the substantive law relating to lien avoidance, preferences, setoffs, the automatic stay, and the dischargeability of certain debts is applicable to cases filed under all chapters.  The manual contrasts procedures to be followed in Chapter 11, 12 or 13 cases with the procedures applicable to cases filed under Chapter 7.

Custodial parents can be assured that they can continue to collect child support payments after the child's noncustodial parent has declared bankruptcy.  The legislation makes child support the first priority during bankruptcy proceedings.
Highlights of the 2005 revisions related to child support that are applicable to bankruptcy cases filed after October 17, 2005 are as follows:
Overview of the Bankruptcy Code and Principles

Chapter 7 is often called liquidation bankruptcy.  In return for having debts discharged, the debtor must turn over to the Bankruptcy Trustee all property except for certain assets the debtor is allowed to keep as exempt.  Chapter 7 is commonly used by individuals who want to walk away from their debts or by businesses that want to terminate their operations and liquidate their assets.  When a debtor files Chapter 7, the bankruptcy court appoints a person (Trustee) to administer the estate.  The Trustee sells the property and distributes the proceeds to the creditors according to priorities established by the law. 

· To be a debtor under Chapter 7, an individual must pass a “means test” which demonstrates to the court an inability to pay all or part of his or her debts under another chapter as specified. 11 U.S.C. 707(b).
Chapter 11 is a "reorganization" and is primarily for business such as corporations and partnerships, OR for individuals with large debts and assets who do not meet the strict asset/debt limitations of Chapter 13.  Chapter 11 offers greater flexibility and options than other chapters and can be extremely useful even in lower debt cases.  It is very useful in real estate cases where an individual is trying to find ways to catch up on past due payments, or buy some time for selling a piece of property that has equity, or for dealing with delinquent taxes, or any scenario where an individual needs time to catch up on payments, but keep the business running.

· Chapter 11 now makes special provisions for individual, as distinguished from corporate, debtors which treats them similarly to Chapter 12 (Chapter 12 was made permanent by this law) or 13 debtors.  See new sections, 11 U.S.C. 1115, 1129(a)(14), 1129(b)(2)(B)(ii), 1141(b).
· A Chapter 11 plan may not be confirmed unless the debtor has made all current support payments due post petition, 11 U.S.C. 1129(a)(14).

· According to the manual prior to confirmation of the plan, attorneys must not enforce any order or judgment, record any judgment or abstract [see In re Moler, 152 B.R. 561 (Bkrtcy.S.D.Ill. 1993)], certify support and/or arrears for any intercept, or file any contempts or judgment debtor examinations. As a rule of general application, all garnishments must be stopped, In re Briskey, 258 B.R. 473, 477 (Bkrtcy.M.D.Ala. 2001).
Chapter 13 is often used by individuals who want to catch up past due mortgage or car loan payments and keep their assets.  Generally, in Chapter 13, the debtor retains his or her property and prepares a plan proposing payments to creditors.  The debtor must have a job or prove to the court that he or she has the ability to earn a stable income.

· A plan may be modified to reduce payments if, under specified conditions, such a reduction is necessary for the debtor to purchase health insurance for the debtor and the debtor’s uninsured dependents, 11 U.S.C. 1329(a)(4).
Pubic Law 109-008 added Chapter 15 to the Bankruptcy code, dealing with International (cross-border) Bankruptcies including the objectives of cooperation between the courts of the United States and its trustees, examiners, debtors, and debtors in possession; and the courts and other competent authorities of foreign countries involved in cross-border insolvency cases.

An attorney, a creditor holding a consumer debt or any representative of the creditor (which may include an entity or an employee of an entity and may be a representative for more than 1 creditor) shall be permitted to appear at, and participate in, the meeting of creditors in a case under Chapter 7 or 13, either alone or in conjunction with an attorney for the creditor, 11 U.S.C. 341(c).
To be an individual consumer debtor under any chapter of the code, the debtor must receive a briefing from a budget and credit counseling agency, 11 U.S.C. 109(h).
Domestic Support Obligations

· P.L. 109-008 provides an extremely broad definition of support related debts, calling them “domestic support obligations” and makes them nondischareable, 11 U.S.C. 523(a)(5).
· Domestic support obligations are entitled to priority 1 status, 11 U.S.C. 507(a)(1); and may not be recovered as a preference, 11 U.S.C. 547(c)(7).  Included as such are debts assigned for collection purposes only, 11 U.S.C. 101(14A)(D).  
· The receipt of payments on such debts by a governmental unit are to be applied and distributed in accordance with nonbankruptcy law, 11 U.S.C. 507(a)(1)(A) and (B).  Therefore, support collections should be applied as if there were no bankruptcy filed at all.
· The term “domestic support obligation” means a debt that accrues before, on, or after the date of the order for relief in a case under this title, including interest that accrues on that debt as provided under applicable nonbankruptcy law notwithstanding any other provision of this title, 

(A) owed to or recoverable by: 

(i) a spouse, former spouse, or child of the debtor or such child’s parent, legal guardian, or responsible relative; or 

(ii) a governmental unit; 

(B) in the nature of alimony, maintenance, or support (including assistance provided by a governmental unit) of such spouse, former spouse, or child of the debtor or such child’s parent, without regard to whether such debt is expressly so designated; 

(C) established or subject to establishment before, on, or after the date of the order for relief in a case under this title, by reason of applicable provisions of: 

(i) a separation agreement, divorce decree, or property settlement agreement; 

(ii) an order of a court of record; or 

(iii) a determination made in accordance with applicable nonbankruptcy law by a governmental unit; and 

(D) not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily by the spouse, former spouse, child of the debtor, or such child’s parent, legal guardian, or responsible relative for the purpose of collecting the debt.
Priority Claims

· All support related debts (referred to as domestic support obligations) are to be treated as priority debts and support received by a IV-D agency after the date of the filing of the petition should be applied and distributed in accordance with applicable nonbankruptcy law, 11 507(a)(1).  Therefore, support collections should be applied as if there were no bankruptcy filed at all.

· Debts for child support, alimony, and maintenance have a high priority over other debts of the debtor.  If the full child support debt is not paid as part of the disbursement, the child support debt remains the debt of the debtor and must still be paid.  

· Domestic support obligations are entitled to priority 1 status, 11 U.S.C. 507(a)(1).

· Unassigned support debts [507(a)(1)(A)] are paid before support debts assigned to the government, 11 U.S.C. 507(a)(1)(B).  
· Assigned obligations that are owed to a governmental unit. 507(a)(1)(B). 
Dischargeable Debt 

· 11 U.S.C. 523(a)(5) was rewritten to make all domestic support obligations nondischargeable.  523(a)(18) was repealed because it was subsumed into 523(a)(5).  Such an obligation includes child, spousal, and family support, assigned or unassigned, interest on the obligation, attorney’s fees and costs incurred in connection with the establishment or enforcement of the obligation, reimbursement of public assistance, and juvenile placement costs, 11 U.S.C. 101(14A).

· Domestic support obligations may not be recovered as a preference, 11 U.S.C. 547(c)(7).  Included as such are debts assigned for collection purposes only, 11 U.S.C. 101(14A)(D). This section makes it clear that support debts “assigned for collection purposes only” are not dischargeable “assigned” support debt.
· Restitution or damages, awarded in a civil action against the debtor, as a result of willful or malicious injury by the debtor that caused personal injury or death to an individual, are no longer dischargeable in Chapter 13 cases, 11 U.S.C. 1328(a)(4).

Super-Dischargeable Debt

Certain types of debts are dischargeable under Chapter 13 but would otherwise not be eligible for discharge under Chapter 7.

· A “super-discharge” is now severely limited for debtors filing Chapter 13 cases after October 17, 2005.  As before, support debts are not super-dischargeable.  However, debts previously super-dischargeable under Section 523(a)(1)(B), (a)(1)(C), (a)(2), (a)(3), and (a)(4), or for restitution or damages awarded in a civil action against debtor for willful or malicious injury are no longer super-dischargeable, 11 U.S.C. 1328(a).  Since the super-discharge exceptions specified in the amended section 1328 did not include debts dischargeable under 523(a)(15), apparently nonsupport divorce debts remain super-dischargeable.

· Divorce related debts in the nature of support are no longer dischargeable as 11 U.S.C. 523(a)(5) subparagraphs (A) and (B) were repealed.  According to the Bankruptcy Manual these distinctions will remain important under the 2005 reforms in Chapter 13 cases, because support debts are not dischargeable, but property debts may be super-discharged under 11 U.S.C. 1328(a).
Automatic Stay 
· Exceptions to the automatic stay applicable to the collection of support are now applicable to the collection of domestic support obligations, which now specifically include interest.  The automatic stay does not apply to the establishment or modification of a domestic support order as defined in 11 U.S.C. 101(14A).  Several procedures, previously prohibited, are now allowed.  Support creditors and IV-D agencies may establish paternity, 11 U.S.C. 362(b)(2)(A)(i), and establish or modify an order for alimony, maintenance, or support, 11 U.S.C. 362(b)(2)(A)(ii). 
Support creditors and IV-D agencies may commence or continue a civil action or proceeding to:

· Collect a domestic support obligation from property that is not property of the estate. 

· Issue, serve, or leave in place all wage withholding orders for any domestic support obligation, 11 U.S.C. 362(b)(2)(C).  Such an obligation includes current support, a support arrearage (assigned or unassigned), reimbursement of public assistance, juvenile placement and foster care costs, interest, costs and fees.
· Revoke licenses, 11 U.S.C. 362(b)(2)(D).

· Report arrears to credit agencies, 11 U.S.C. 362(b)(2)(E).
· Certify for interception and intercept the debtor’s tax refunds to satisfy a domestic support obligation, 11 U.S.C. 362(b)(2)(F).

· Enforce medical support, 11 U.S.C. 362(b)(2)(G).

Termination of Stay
Two additional stay termination provisions have been added related to multiple bankruptcy case filers.  The rules stated below are a brief summary of the complex rules in the 2005 code revisions.

· P.L. 109-008 Section 362(c)(3) applies to a debtor who files a case within one year of the date a previous case was pending, but was dismissed.  In such a case the stay terminates in 30 days after filing the new case, unless a motion is granted to extend the stay.

· Section 362(c)(4) applies to a debtor who files a case within one year of the date two or more cases were pending and were dismissed.  Under these circumstances no stay goes into effect, but the court may grant a motion to impose a stay.  In such a case the stay only becomes effective upon the entry of an order granting the motion.  This provision eliminates the automatic stay.
In addition, for all Chapter 7, 11, and 13 bankruptcy petitions filed by an individual on or after October 17, 2005, the outside limits for resolving stay lift motions have been specified.  The stay must terminate 60 days after a motion for relief is made unless (1) the court has rendered a final decision on the motion or (2) the parties agree to extend it or the court for good cause extends it, 11 U.S.C. 362(e)(2).

Exempted Property

According to the manual, most of the changes to the bankruptcy code apply to Chapter 11, 12, and 13 cases and are based on the fact that property acquired by the debtor post petition, including wages, is property of the bankruptcy estate, at least prior to the date a plan is confirmed.  In Chapter 7 cases many of the cautionary procedures would not be applicable since a support creditor may continue to collect support debts from non-estate property.  In Chapter 7 cases property acquired by the debtor post petition, including salary and wages is not property of the estate.  

· Exempted property may be used to pay support debts, notwithstanding state law to the contrary, 11 U.S.C. 522(c)(1).  Therefore, once property is exempted from the estate, it may be seized to satisfy a domestic support obligation.

· The debtor may retain property of the estate subject to the requirement that the debtor pay all post petition current support, 11 U.S.C. 1129(b)(2)(B)(ii).
· All property acquired by the debtor post petition, including salary and wages, is property of the estate.  Except as provided in the plan or order confirming the plan, the debtor remains in possession of all property of the estate, 11 U.S.C. 1115. 
NOTE: this language is different from that used in Chapter 12 and 13 cases where property of the estate revests in the debtor.
Support Enforcement Responsibilities of the Bankruptcy Trustee
For bankruptcy cases filed after October 17, 2005, Chapter 7, 11, and 13, trustees have additional responsibilities to support creditors, 11 U.S.C. 704(c), 1106(c), 1202(c), and 1302(d). They must:
· Provide written notice to the holder of a support claim of such claim and of the right of such holder to use the services of the State child support enforcement agency for the State in which such holder resides, for assistance in collecting child support during and after the case under this title; includes in the notice the address and telephone number the state child support agency; and include in the notice an explanation of the rights of such holder to payment of such claim under this chapter;

· Provide written notice to the state child support agency of such claim; and include in the notice the name, address, and telephone number of such holder.
· At such time as the debtor is granted a discharge under 11 U.S.C. 727, provide written notice to such holder and to such State child support enforcement agency of –(i) the granting of the discharge; (ii) the last recent known address of the debtor; (iii) the last recent known name and address of the debtor’s employer; and (iv) the name of each creditor that holds a claim that –(I) is not discharged under paragraph (2), (4), or (14A) of 11 U.S.C. 523(a); or (II) was reaffirmed by the debtor under 11 U.S.C. 524(c).
· The holder of a support claim or the state child support agency of the state in which such holder resides may request from a support creditor the last known address of the debtor.

Preferences

· Prior to October 17, 2005 the bona fide payment of unassigned child or spousal support could not be recovered by the trustee as a preference.  The bankruptcy reforms of 2005, however, now provides that the payment of any “domestic support obligation” may not be recovered as a preference, 11 U.S.C. 547(c)(7).  Domestic support obligations include both assigned and unassigned support, 11 U.S.C. 101(14A).

· IV-D agencies may certify for interception and intercept the debtor’s tax refunds to satisfy a domestic support obligation as authorized in the Social Security Act, Sections 464[42 U.S.C. 664] and 466(a)(3) [42 U.S.C. 666(a)(3)] , 11 U.S.C. 362(b)(2)(F).

Liens

· No lien securing payment of a domestic support order is avoidable in bankruptcy, 11 U.S.C. 522(f)(1)(A).  
Interest on Domestic Support Obligations
· The debtor may include in the plan postpetition interest on nondischargeable debts to the extent the debtor has disposable income available to pay interest after providing for full payment of all allowed claims for all Chapter 12 and 13 bankruptcy petitions, 11 U.S.C. 1222(b)(11), 1322(b)(10).  
· All interest which accrues on a “domestic support obligation” as “provided under applicable nonbankruptcy law” is included as part of a “domestic support obligation”.

· Interest is included in the definition of a domestic support obligation, 11 U.S.C. 101(14A).

· Interest collected during the term of a bankruptcy plan is applied and distributed as if no bankruptcy case had been filed, 11 U.S.C. 507(a)(1).
· Interest on domestic support obligations continues to accrue as allowed under state law, 11 U.S.C. 101(14A).

· Interest on a domestic support obligation is not dischargeable, 11 U.S.C. 523(a)(5).

The following warning is applicable to bankruptcy cases filed after October 17, 2005.:

· If the proposed plan provides that interest ceases to accrue on all unsecured debts and the child support debt is unsecured or that interest will be discharged, an objection to confirmation must be filed to protect the support creditor's right to post petition interest since the creditor will be bound by the order confirming the plan, 11 U.S.C. 1327(a); Matter of Battle, 164 B.R. 394, 397 (Bkrtcy.M.D.Ga. 1994); In re Stage, 79 B.R. 487 (Bkrtcy. S.D.Cal. 1987).  See also, In re Khabbaz, 264 B.R. 204 (Bkrtcy.N.D.Iowa 2001).

Dismissal of the Bankruptcy Cases with Support

· A case is subject to a statutory dismissal if the debtor fails to pay any domestic support obligation which first became due after the bankruptcy petition was filed.

Proofs of Claim of Support Debts In Bankruptcy Cases 
· All domestic support obligations will be classified on the Proof of Claim as either “secured” or “unsecured priority.”  No support debt should be classified as a “general unsecured” debt, 11 U.S.C. 507(a)(1).

Objecting to Confirmation of the Chapter 13 Plan 

There are two basic areas which may require an objection to confirmation as follows:

· If the debtor proposes less than full payment of assigned support debts, an objection may be made that the debtor is not applying all of his disposable income to plan payments.  For a definition of disposable income in Chapter 11, 12, and 13 cases, see 11 U.S.C. 1129(a), 1225(b)(2), and 1325(b)(2). 

· If the debtor proposes plan provisions not authorized by law, an objection must be made.  
Dismissal In Bankruptcy Cases With Support Debts
P.L. 109-008 1501(a) provides significant power to support creditors by giving them the right to seek dismissal of any Chapter 12 or 13 case in which the debtor was not making timely payments of on-going (post petition) support, 11 U.S.C. 1208(c)(10), 1307(c)(11).
· A case is subject to a statutory dismissal if the debtor fails to pay any domestic support obligation which first became due after the bankruptcy petition was filed.
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