COMMONWEALTH OF KENTUCKY

Cabinet for Health and Family Services

Department for Community Based Services

Division of Child Support


TO:
All IV-D Agents and Staff
CSM No. 25


Division of Child Support


Division of Service Regions, Child Support Section

FROM:
Steven P. Veno


Director

DATE:
January 1, 2004

SUBJECT:
2004 Genetic Testing Contract 

The 2004 contract for genetic testing to establish paternity has been awarded to Paternity Testing Corporation.  Paternity Testing Corporation will provide the genetic testing service for the contracted period of January 1, 2004 to June 30, 2004.  

The contract with Paternity Testing Corporation includes the following changes from the 2002-2003 contract:

· The cost of genetic testing is $45.00 per person.
· Inclusion of the Health Insurance Portability and Accountability Act of 1996 (HIPAA) provisions to the contract. 
Paternity Testing Corporation’s address, telephone numbers and contact persons are listed below: 

Paternity Testing Corporation

3501 Berrywood Drive

Columbia, MO 65201

Phone Number:  1-888-837-8323

Fax Number:  573-442-9870

Dimitar Gavrilov, M.D., Ph.D. - Laboratory Director

Karol Elias, Ph.D. - Associate Laboratory Director


Demetrious Davis - Customer Service Associate

Please read the attached excerpt from the Master Agreement with Paternity Testing Corporation that outlines their fees and the services they will provide. Questions about contract information in this release are to be directed to Sean Combs, Contracts Management Branch, (502) 564-6746 extension 4088.
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Attachment
Paternity Testing Corporation Contract Information

To provide statewide testing services for the purpose of establishing paternity.

1.
METHOD OF PAYMENT

A sum, not to exceed $45.00 (Forty-five dollars) per sample, is to be paid in the following manner, or on the following terms:

Contingency Agreement.  No funds will be paid from the Cabinet for Families and Children budget.  The Second Party will be paid $45.00 per sample rate, upon submission of a State of Kentucky, Child Support Enforcement Invoice/Invoice Summary;

Monthly reimbursement shall be made for budgeted expenses as described in the contract which are based on actual and allowable expenses.  Payment by the Cabinet to the Second Party shall be made only after receipt of appropriate, acceptable, and timely bills submitted to the Cabinet by the Second Party in a manner prescribed by the Cabinet.

2.
THE SECOND PARTY AGREES TO PERFORM THE SERVICES HEREINAFTER DESCRIBED WITH PARTICULARITY AS FOLLOWS:

2.1.
Provide phlebotomist to obtain buccal swab samples at specified locations in all 120 Kentucky counties as well as setting up a network of phlebotomist and couriers to service interstate cases in the continental U.S. and abroad (see list of possible locations attached).  The location of the genetic test site will be the responsibility of the Second Party.  The test site shall be located at a mutually agreed upon location for the contracting officials and the Second Party.  Any costs associated with obtaining the genetic samples and the testing site will be the responsibility of the Second Party;

2.2.
Employ phlebotomist who shall provide positive identification of all persons by photographing and fingerprinting each individual tested, and ensure positive identification of the genetic test container by having the mother sign the genetic test sample for the mother and child(ren), and the alleged father signing his genetic test sample;

2.3.
Ensure a legal chain of custody of the genetic test samples by providing verified documentation (either notarized, or utilizing the appropriate “Acknowledged Before Me” phrase, is included with the signature of the notary and the commission expiration date) of the chain of custody.  The chain of custody form shall be notarized when the genetic sample is taken, and shall be sealed with the samples.  The Second Party shall make arrangements prior to the sample testing to provide a notary.  When tests are completed on-site, a contracting official staff person may be present who may notarize the form, if necessary;

2.4.
Provide for overnight shipment of the genetic test samples; either by express mail, next day mail, or courier service to the laboratory under conditions which shall ensure the integrity of the sample, chain of evidence of the sample, protection against tampering of the sample, and protection against possible intermingling of samples obtained from different cases on the same day;

2.5.
Obtain all DNA tests necessary in order to reach multiple exclusions, or obtain a 99% inclusion rate by using three (3) or more probes;

2.6.
Prepare and send by first class mail to the contracting official, who scheduled the test a written report of all tests performed by the laboratory within fourteen (14) days of receipt of the buccal swab sample.  If test results are received fifteen (15) days or later, the test shall be at the expense of the Second Party.  The report must identify the parties whose buccal swab sample was tested, and the date the sample was obtained and tested.  An interpretation of the data will be presented, including – exclusion of paternity for the putative father, or inclusion of non-informative results for exclusion, or inability to include paternity for the putative father;

2.7.
In cases of non-exclusion, results of computations for the putative father will be presented in cases where problems arise requiring additional tests, or extended time for additional testing, the Second Party shall immediately provide by telephone facsimile the reason for the delay on the day of the determination of need for delay or retest;

2.8.
The contracting official shall be notified, when the Second Party identifies a sample that will require additional testing that would not allow the results to be forwarded to the contracting official with the fourteen (14) day timeframe from the date of receipt by the laboratory.  Such notification shall clearly identify the case names and provide an estimated date of results;

2.9.
Provide expert witness testimony in legal proceedings involving questions of paternity upon request from the contracting official.  Second Party shall be responsible for transportation, boarding, and any other such costs for expert witness;

2.10.
On a monthly basis by the tenth (10th) day of the month, provide a report to the Cabinet for Families and Children/Division of Procurement Services/Contracts Management Branch, 275 East Main St. 4E-E, Frankfort, KY 40621, by county, containing the following information:

a.
The number of cases received;

b.
The average turnaround time;

c.
The number of cases requiring more than the average turnaround time;

d.
Exclusion rates;

e.
The number of cases still pending.

2.11.
Supply K-TAP and Non-K-TAP forms, and all other supplies necessary to complete this service contract, and to provide supplies to ensure the health and safety of all parties;

2.12.
Pay to the Cabinet for Families and Children the cost associated with a third genetic test if either of the first two (2) genetic test results are contested and a third test is required by a different company, and the results are contrary to the first or second genetic test;

2.13.
Second Party shall provide the agency with a compilation of each county’s phlebotomist and a phone number where they can be reached within three (3) weeks of the effective date of the contract;

2.14.
Place the agency’s designation on their forms.  Second Party shall contact each contracting official within two (2) weeks from the effective date of the contract with information on that county’s phlebotomist and contact person for scheduling the genetic test;

2.15.
Submit monthly bills in the form and manner prescribed by the IV-D Agency.  Refer to Item 2 of the Method of Payment for reimbursement provisions.  Invoices are to be submitted to the Division of Procurement Services/Contracts Management Branch, 275 East Main St. 4E-E, Frankfort, KY 40621;

2.16.
To assure the confidentiality of all information whether written or verbal, provided by or about any client seeking or receiving services under this contract, except as approved and authorized in writing by the client or as otherwise authorized by law, including the Privacy Act of 1964 (P.L. 93-579; 5 USC 552A).

OUTCOME MEASURES -  Second Party shall meet the following outcome measures of child development and well being:

· Through services of this contract, increase the number of paternity establishments.

INSTRUCTIONS ON TRANSMITTING, IDENTIFICATION OF PARTIES, HANDLING OF GENETIC SAMPLES, TEST SCHEDULING, AND RETESTING

IDENTIFCATION OF INDIVIDUALS AND SAMPLES
1.
Each sample placed in a color-coded envelope shall be legally labeled with the individual’s full name, social security number, or other means of identification, and the date that the sample was obtained.  Each test for the mother, child, and alleged father must be color-coded differently;

2.
The information form provided by the laboratory shall be filled out completely and submitted to the laboratory with the genetic sample.  It is preferable that the parties concerned identify each other.  If the laboratory has any doubt as to the identification of a sample, testing will not be done.  If testing will not be done, the laboratory shall notify the contracting official promptly by telephone facsimile followed by certified mail.

OBTAINING AND TRANSPORTING SAMPLES

1.
The color-coded envelope with its matching information is to be placed in an appropriate container, certified by the U.S. Postal Service, and meeting all federal requirements of transporting of genetic testing samples, and provided by the Second Party.  Separate containers for the group of individuals involved in a given case (i.e. mother, child, and putative father) are to be secured together and transported as one unit.  The chain of custody shall be protected by the Second Party;

2.
Second Party is to store and ship genetic samples in such a manner as not to impair the validity of the sample.  Shipment of genetic samples must be made promptly.  The phlebotomist will be responsible for packaging and ensuring the sample is picked up by courier prior to leaving the testing site.

SCHEDULING OF TESTS

1. 
Each contracting official under the IV-D Program will be provided prior notification, and schedule with the laboratory for any testing to be done.  Such scheduling will include the names of the individuals to be tested, their location and proposed week of testing;

2.
Test must be scheduled within ten (10) working days following notification by the contracting officials.  Second Party may not impose a minimum number of cases before scheduling a genetic test to be held in any county.  Genetic testing shall be done Monday through Friday, except holidays.

RETESTING

1.
If a sample is not testable for any reason, the laboratory will notify the local contracting official in writing and schedule for retesting with a new sample at no additional cost within two (2) days of receipt by the contracting official;

2.
The Second Party shall initially provide blank copies of the “Authorization for Retest” form with instructions for completion, as a separate informational mailing to all contracting officials.  If the Second Party determines that a retest is necessary, upon notification by the Second Party to the contracting official that a retest is necessary, the Second Party shall be provided the “Authorization for Retest” form.

3.
THE CABINET AGREES TO PERFORM THE SERVICES AS HEREINAFTER DESCRIBED WITH PARTICULARITY AS FOLLOWS:

3.1.
The laboratory shall be paid monthly for services provided on a cost per sample basis;

3.2.
To the extent that a court awards compensation for an expert witness, such compensation will be forwarded to the laboratory in the month following receipt by the Cabinet.

4.
PAYMENTS

For the Second Party’s performance of the function described hereinbefore, the Cabinet agrees that payment shall be made as follows:

4.1.
Any funds remaining unencumbered for allowable expenditure upon termination of this portion of the contract shall be refunded to the Cabinet;

4.2.
The Cabinet retains the right to withhold payment if the Second Party does not comply with the Cabinet’s programmatic and fiscal reporting requirements;

4.3
Payment by the Cabinet to the Second Party shall be conditioned upon receipt of appropriate, acceptable, and timely bills submitted to the Cabinet by the Second Party, as well as the Second Party’s continued performance, and shall be subject to the availability and allocation of local agency or governmental funds, or state or federal funds necessary to finance the performance of the services described in this agreement;

4.4
If travel is included, travel shall be paid in accordance with 200 KAR 2:006.

5.
TOTAL AMOUNT AND CONTRACT PERIOD

5.1.
The Second Party’s fees and expenses relative to the performance of the services described herein shall not exceed a total of $400,000.00, ($45.00 per sample), and the period being for the fiscal year in which the subject services are to be performed is from January 1, 2004 through June 30, 2004, it being understood that this agreement is not effective and binding until approved by the Secretary of the Finance an Administration Cabinet;

5.2.
Consideration:

Payments on personal service contracts, memoranda of agreement, and program administration contracts shall not be made for services rendered after the Government Contract Review Committee disapproval, unless the decision of the committee is overridden by the Secretary of the Finance and Administration Cabinet or agency head, if the agency has been granted delegation authority by the Secretary of the Finance and Administration Cabinet.

6.
INVOICES FOR FEES


The Second party shall maintain supporting documents to substantiate invoices and shall furnish same if required by state government.

7.
TRAVEL EXPENSES, IF AUTHORIZED

The Second Party shall be paid for no travel expenses unless and except as specifically authorized by the specifications of the contract.

8.
OTHER EXPENSES, IF AUTHORIZED HEREIN:

8.1.
The Second Party shall be reimbursed for no other expenses of any kind, unless and except as specifically authorized within the specifications of the contract;

8.2.
If the reimbursement of such expenses is authorized, the reimbursement shall be only on an out-of-pocket basis.  Request for payment of same shall be processed upon receipt from the Second Party of valid, itemized statements submitted periodically for payment at the time any fees are due.  The Second Party shall maintain supporting documents that substantiate every claim for expenses and shall furnish same if requested by state government;

8.3.
INVOICING FOR FEE: the Second Party’s fee shall be original invoice(s) and shall be documented by the Second Party.  The invoice(s) must conform to the method described in the specifications of the contract;

8.4.
INVOICING FOR TRAVEL EXPENSES:  the Second Party must follow instructions described in the specifications of the contract.  Either original or certified copies of receipts must be submitted for airline tickets, motel bills, restaurant charges, rental car charges, and any other miscellaneous expenses;

8.5.
INVOICING FOR MISCELLANEOUS EXPENSES:  the Second Party must follow instructions prescribed in the specifications of the contract.  Expenses submitted shall be documented by original or certified copies.

9.
EFFECTIVE DATE

This agreement is not effective until the Secretary of the Finance and Administration Cabinet or his authorized designee has approved the contract and until the contract has been submitted to the Government Contract Review Committee.

10.
EARLIEST DATE OF PAYMENT

No payment on this contract shall be made before completion of the review procedure provided for in KRS 45A.705, unless and until alternate actions occur as set out in KRS 45A.695(8).

11.
SOCIAL SECURITY   (Check one)


The parties are cognizant that the state is not liable for social security contributions pursuant to U.S. Code, Section 418, relative to the compensation of the Second Party for this contract.


The parties are cognizant that the state is liable for social security contributions pursuant to U.S. Code, Section 418, relative to the compensation of the Second Party for this contract.

12.
CANCELLATION

The state agency shall have the right to terminate and cancel this proposal at any time not to exceed thirty (30) days’ written notice served on the vendor by registered or certified mail.

13.
PURCHASING AND SPECIFICATIONS

The vendor certifies that he will not attempt in any manner to influence any specifications to be restrictive in any way or respect nor will he attempt in any way to influence any purchasing of services, commodities or equipment by the Commonwealth of Kentucky.  For the purpose of this paragraph and the following paragraph that pertains to conflict-of interest laws and principles, "he" is construed to mean "they" if more than one person is involved and if a firm, partnership, corporation, or other organization is involved, then "he" is construed to mean any person with an interest therein.

14.
CONFLICT-OF-INTEREST LAWS AND PRINCIPLES

The vendor certifies that he is legally entitled to enter into this proposal with the Commonwealth of Kentucky, and by holding and performing this proposal will not be violating either any conflict of interest statute (KRS 45A.330-45A.340, 45A.990, 164,390), or KRS 11A.040 of the Executive Branch Code of Ethics, relating to the employment of former public servants. 

15.
CHOICE OF LAW AND FORUM

All questions as to the execution, validity, interpretation, construction and performance of this proposal shall be governed by the laws of the Commonwealth of Kentucky.  Furthermore, the parties hereto agree that any legal action that is brought on the basis of this proposal shall be filed in the Franklin County Circuit Court of the Commonwealth of Kentucky.  

16.
DISCRIMINATION: (BECAUSE OF RACE, RELIGION, COLOR, NATIONAL ORIGIN, SEX, AGE, OR DISABILITY) PROHIBITED.  

THIS SECTION APPLIES ONLY TO CONTRACTS UTILIZING FEDERAL FUNDS, IN WHOLE OR IN PART.  

DURING THE PERFORMANCE OF THIS CONTRACT, THE SECOND PARTY AGREES AS FOLLOWS:

16.1.
The Second Party will not discriminate against any employee or applicant for employment because of race, religion, color, national origin, sex or age.  The Second Party further agrees to comply with the provisions of the Americans with Disabilities Act (ADA), Public Law 101-336, and applicable federal regulations relating thereto-prohibiting discrimination against otherwise qualified disabled individuals under any program or activity.  The Second Party agrees to provide, upon request, needed reasonable accommodations.  The Second Party will take affirmative action to ensure that applicants are employed and that employees are treated during employment without regard to their race, religion, color, national origin, sex, age or disability.  Such action shall include, but not be limited to the following; employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensations; and selection for training, including apprenticeship. The Second Party agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this non-discrimination clause;

16.2
The Second Party will, in all solicitations or advertisements for employees placed by or on behalf of the Second Party, state that all qualified applicants will receive consideration for employment without regard to race, religion, color, national origin, sex, age or disability;

16.3
The Second Party will send to each labor union or representative of workers with which he has a collective bargaining agreement or other contract or understanding, a notice advising the said labor union or workers' representative of the Second Party’s commitments under this section, and shall post copies of the notice in conspicuous places available to employees and applicants for employment.  The Second Party will take such action with respect to any subcontract or purchase order as the administering agency may direct as a means of enforcing such provisions, including sanctions for noncompliance;

16.4
The Second Party will comply with all provisions of Executive Order No. 11246 of September 24, 1965, as amended, and of the rules, regulations and relevant orders of the Secretary of Labor;

16.5
The Second Party will furnish all information and reports required by Executive Order No. 11246 of September 24, 1965, as amended, and by the rules, regulations and orders of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records and accounts by the administering agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations and orders;

16.6
In the event of the Second Party's noncompliance with the nondiscrimination clauses of this proposal or with any of the said rules, regulations or orders, this proposal may be cancelled, terminated or suspended in whole or in part and the Second Party may be declared ineligible for further government proposals or federally-assisted construction contracts in accordance with procedures authorized in Executive Order No. 11246 of September 24, 1965, as amended, 

and such other sanctions may be imposed and remedies invoked as provided in or as otherwise provided by law;

16.7
The Second Party will include the provisions of paragraphs (1) through (7) of Section 202 of Executive Order 11246 in every subcontract or purchase order unless exempted by rules, regulations or orders of the Secretary of Labor, issued pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, as amended, so that such provisions will be binding upon each subcontractor or vendor.  The Second Party will take such action with respect to any subcontract or purchase order as the administering agency may direct as a means of enforcing such provisions including sanctions for noncompliance; provided, however, that in the event a Second Party becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction by the agency, the Second Party may request the United States to enter into such litigation to protect the interests of the United States.

17.
CAMPAIGN FINANCE

The Second Party certifies that neither he/she nor any member of his/her immediate family having an interest of 10% or more in any business entity involved in the performance of this proposal, has contributed more than the amount specified in KRS 121.056(2), to the campaign of the gubernatorial candidate elected at the election last preceding the date of this proposal.  The Second Party further swears under the penalty of perjury, as provided by KRS 523.020, that neither he/she nor the company which he/she represents, has knowingly violated any provisions of the campaign finance laws of the Commonwealth, and that the award of a contract to him/her or the company which he/she represents will not violate any provisions of the campaign finance laws of the Commonwealth.

18.
CERTIFICATION

The state agency certifies that it is in compliance with the provisions of KRS 45A.695.

19.
"ACCESS TO SECOND PARTY’S BOOKS, DOCUMENTS, PAPERS, RECORDS, OR OTHER EVIDENCE DIRECTLY PERTINENT TO THE PROPOSAL"

19.1.
The Second Party, as defined in KRS 45A.030(7), agrees that the contracting agency, the Finance and Administration Cabinet, the Auditor of Public Accounts, and the Legislative Research Commission, or their duly authorized representatives, shall have access to any books, documents, papers, records, or other evidence, which are directly pertinent to this proposal for the purpose of financial audit or program review.  Furthermore, any books, documents, papers, records, or other evidence provided to the contracting agency, the Finance and Administration Cabinet, the Auditor of Public Accounts, or the Legislative Research Commission which are directly pertinent to the contract shall be subject to public disclosure regardless of the proprietary nature of the information, unless specific information is identified and exempted and agreed to by the Secretary of the Finance and Administration Cabinet as meeting the provisions of KRS 61.878(1)(c) prior to the execution of the contract.  The Secretary of the Finance and Administration Cabinet shall not restrict the public release of any information that would otherwise be subject to public release if a state government agency were providing the services;

19.2
The Second Party agrees to maintain all records pertaining to this proposal for a period of not less than three (3) years after all matters pertaining to this contract (i.e., audit, settlement of audit exceptions, (except as may otherwise be specified in this contract).

20.
VIOLATION OF TAX AMD EMPLOYMENT LAWS

20.1
KRS 45A.485 requires the Second Party to reveal to the Commonwealth, prior to the award of a contract, any final determination of a violation by the Second Party within the previous 5 (five) year period of the provisions of KRS Chapters 136, 139, 141, 337, 338, 341, and 342.  These statutes relate to the state sales and use tax, corporate and utility tax, income tax wages and hours laws, occupational safety and health laws, unemployment insurance laws, and workers compensation insurance laws, respectively;

20.2
To comply with the provisions of KRS 45A.485, the Second Party shall report any such final determination(s) of violation(s) to the Commonwealth by providing the following information regarding the final determination(s): the KRS violated, the date of the final determination, and the state agency which issued the final determination;

20.3
KRS 45A.485 also provides that, for the duration of any contract, the Second Party shall be in continuous compliance with the provisions of those statutes which apply to the Second Party’s operations, and that the Second Party’s failure to reveal a final determination as described above or failure to comply with the above statures for the duration of the contract, shall be grounds for the Commonwealth’s cancellation of the contract and the Second Party’s disqualification from eligibility for future state contracts for a period of two (2) years.

Second Party must check one:


The Second Party has not violated any of the provisions of the above statutes within the previous five (5) year period.


The Second Party has violated the provisions of one or more of the above statutes within the previous five (5) year period and has revealed such final determination(s) of violation(s).  A list of such determinations is attached.
21.
REMEDIES FOR BREACH

It is agreed by the parties that in the event of breach of proposal by the Second Party, the Cabinet may pursue any remedy available to it pursuant to this proposal, or to the 

provisions of KRS Chapter 45A, or any remedy that is available to it at law.  The remedies available to the Cabinet may be invoked without regard to the existence of any other available remedy, and may include the payment of any specified liquidated damages by the Second Party to the Cabinet for noncompliance as provided for in this proposal. 

22.
CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND VOLUNTARY EXCLUSION, LOWER TIER COVERED TRANSACTIONS

The Second Party hereby certifies the following by signing of this agreement:

22.1.
That neither it nor its principals and/or subSecond Partys are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency;

22.2.
Where the prospective recipient of Federal assistance funds is unable to certify to any of the statements in this certification, such prospective participant shall submit an explanation to the Cabinet.

23.
CODE OF ETHICS

The Second Party and all professional personnel who may provide services under this proposal or any subcontract with the Second Party, shall be familiar with and abide by any code of ethics or conduct as designated by the Cabinet which has been established by a national or regional association and is generally recognized as being applicable.  Failure of the Second Party to abide by the applicable code of ethics shall result in the immediate termination of the contract.  

Designation of Code of Ethics:  ____________________________________________.

24.
INDEMNIFICATION/HOLD HARMLESS

The Second Party agrees to indemnify and hold harmless the Cabinet against any and all claims (known or unknown), demands, obligation or litigation that result from: (1) any and all acts of the Second Party under this contract; and (2) the policies and procedures of the Second Party specifically involving all Second Party employment practices employed by Second Party during the term of this or any prior contract with the Cabinet.  The indemnification shall require the Second Party to reimburse the Cabinet for all judgments, attorney fees, and costs upon demand by the Cabinet.

25.
CONFIDENTIALITY

The Second Party agrees to the confidentiality of all information whether written or verbal, provided by or about any client seeking or receiving services under this proposal, except as approved and authorized in writing by the client or as otherwise authorized by law, including the Privacy Act of l964 (P.L. 93-579; 5 USC 552A).

26.
CONFLICT OF INTEREST/GRATUITIES AND KICKBACKS

The Second Party agrees to comply with the provisions of KRS 45A.455 as applicable.

27.
NOTICES AND PAMPHLETS

All notices, information pamphlets, research reports, and similar public notices prepared and released by the Second Party, pursuant to this contract, shall include a statement recognizing the appropriate source of funds for the project or services.

28.
HEARING IMPAIRED

The Second Party agrees to comply with 920 KAR 1:070 on providing equal access to program services to persons who are deaf or hard of hearing.

29.
CLEAN AIR ACT AND WATER POLLUTION CONTROL ACT

The Second Party agrees to comply with the Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act as amended (33) U.S.C. 1251 et seq.) where applicable.

30.
LEAD-BASED PAINT POISONING PREVENTION ACT

The Second Party shall comply with the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4801 et seq.) which prohibits the use of lead based paint in construction or rehabilitation of residence structures.

31.
ENVIRONMENTAL TOBACCO SMOKE

31.1
Public Law 103=227, Part C, Environmental Tobacco Smoke, also known as the Pro-Children Act of 1994 (ACT), requires that smoking not be permitted in any portion of any indoor facility owned or leased or contracted for by an entity and used routinely or regularly for the provision of health, day care, education, or library services to children under the age of 18 if the services are funded by Federal programs either directly or through States or local government by Federal grant, contract, loan or loan guarantee;

31.2
The Second Party certifies that it will comply with the requirements of the Act.  The Second Party further agrees that it will require the language of this certification be included in any sub-awards which contain provisions for children’s services and that all sub-grantees shall certify accordingly.

32.
OPEN RECORDS ACT

The Second Party agrees to comply with the Open Records Law (KRS 61.8770 to 61.884).

33.
ESTABLISHMENT CLAUSE

The Second Party shall comply with the Establishment Clause of the United States Constitution and all applicable federal and state laws and regulations relating thereto.

33.
CERTIFICATION ON LOBBYING

CABINET FOR FAMILIES & CHILDREN CERTIFICATION ON LOBBYING

(FEBRUARY 11, 1991)

1.
No state funds appropriated to the Vendor pursuant to this proposal shall be used to influence, either directly or indirectly, the introduction or modification of any federal or state legislation, or the outcomes of any state, or local election, referendum, or initiative.

2.
In addition, for any payment involving federal funds, the Vendor certifies, to the best of his or her knowledge and belief, that the preceding contract period, if any, and for this current contract period:

a)
No federal appropriated funds have been paid or will be paid, by or on behalf of the Vendor, to any person for influencing federal contract, grant, loan, or cooperative or attempting to influence an officer or employee of any agency, a member of congress, and officer or employee of congress, or an employee of a member of congress in connection with the awarding of any federal contract, the making of any federal grant, the making of any federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any federal contract, grant, loan, or cooperative agreement.

b)
If any funds other than federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a member of congress, and officer or employee of congress, or an employee of a member of congress in connection with this federal contract, grant, loan, or cooperative agreement, the Vendor shall complete and submit standard Form-LLL "Disclosure Form To Report Lobbying" in accordance with its instructions.

c)
The Vendor shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontractors, subgrants, and contracts subrecipients shall certify agreement, the vendor shall complete and submit standard Form-LLL “Disclosure Form To Report Lobbying” in accordance with its instructions.

d)
The Vendor shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontractors, subgrants, and contracts under grants, loans, and 

cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

3.
This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed under Section 1352, Title 31, U.S. Code.  Any person who fails to file the required certifications shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for such failure.

34. 
HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF 1996, PUBLIC LAW 104-191, 45 CFR PARTS 160 AND 164 (“HIPAA PRIVACY RULE”) PROVISION

Section 261 through 264 of the federal Health Insurance Portability and Accountability Act of 1996, Public Law 104-191, known as “the Administrative Simplification provisions,” direct the Department of Health and Human Services to develop standards to protect the security, confidentially and integrity of health information; and pursuant to the Administrative Simplification provisions, the Secretary of Health and Human Services has issued regulations modifying 45 CFR Parts 160 and 164 (the “HIPAA Privacy Rule”).

34.1.
The First Party is a Covered Entity (hereafter “CE”) and the Second Party is a Business Associate (hereafter “BA”) under the HIPAA Privacy Rule. BA may have access to Protected Health Information (as defined below) in fulfilling its responsibility under this Agreement.  In the event of an inconsistency between the provisions of this agreement and mandatory provisions of the HIPAA Privacy Rule, as amended, the HIPAA Privacy Rule shall control.  Where provisions of this agreement are different from those mandated in the HIPAA Privacy Rule but are nonetheless permitted by the HIPAA Privacy Rule, the provision of the agreement shall control.

Any and all capitalized terms in this Section shall have the definitions set forth in the HIPAA Privacy Rule.

The term “Protected Health Information” (hereafter “PHI”) means individually identifiable health information including, without limitation, all information, data, documentation, and materials, including without limitation, demographic, medical and financial information, that relates to the past, present, or future physical or mental health or condition of an individual; the provision of health care to an individual; or the past, present, or future payment for the provision of health care to an individual; and that identifies the individual or with respect to which there is a reasonable basis to believe the information can be used to identify the individual.  BA acknowledges and agrees that all PHI that is created or received by CE and disclosed or made available in any form, including paper record, oral communication, audio recording, and electronic display by CE or its operating units to BA or is created or received by BA on CE’s behalf shall be subject to this Agreement.

34.2.
Confidentiality Requirements

1.
BA agrees:

a.
To use or disclose any PHI solely (1) for meetings its obligations as set forth in any agreements between the Parties evidencing their business relationship, or (2) as required by applicable law, rule or regulation, or by accrediting or credentialing organization to whom CE is required to disclose such information or as otherwise is permitted under this Agreement, or the HIPAA Privacy Rule;

b.
At termination of this Agreement (or any similar documentation of the business relationship of the Parties, or upon request of CE, whichever occurs first), if feasible, BA will return or destroy all PHI received from or created or received by BA on behalf of CE that BA still maintains in any form and retain no copies of such information, or if such return or destruction is not feasible, BA will extend the protections of this Agreement to the information and limit further uses and disclosures to those purposes that make the return or destruction of the information not feasible; and

c.
To ensure that its agents, including a subcontractor, to whom it provides PHI received from or created by BA on behalf of CE, agrees to the same restriction and conditions that apply to BA with respect to such information.  In addition, BA agrees to take reasonable steps to ensure that its employees’ actions or omissions do not cause BA to breach the terms of the Agreement.

2.
Notwithstanding the prohibitions set forth in this Agreement, BA may use and disclose PHI as follows:

a.
If necessary, for the proper management and administration of BA or to carry out the legal responsibility of BA, provided that, as to any such disclosure, the following requirements are met:

(i)
The disclosure is required by law; or

(ii)
BA obtains reasonable assurances from the person to whom the information is disclosed that it will be held confidentially and used or further disclosed only as required by law or for the purpose for which it was disclosed to the person, and the person notifies BA of any instances of which it is aware in which the confidentiality of the information has been breached:

b.
For data aggregation services, if to be provided by BA for health care operations of CE pursuant to any agreements between the Parties evidencing their business relationship.  For purposes of this Agreement, data aggregation services means the combining of PHI by BA with the PHI received by BA in its capacity as a BA of another CE, to permit data analyses that relate to the health care operations of the respective covered entities.

3.
BA will implement appropriate safeguards to prevent use or disclosure of PHI other than as permitted in this Agreement.  The Secretary of Health and Human Services shall have the right to audit BA’s records and practices related to use and disclosure of PHI to ensure CE’s compliance with the terms of the HIPAA Privacy Rule.  BA shall report to CE any use or disclosure of PHI, which is not in compliance with the terms of this Agreement of which it becomes aware.  In addition, BA agrees to mitigate to the extent practicable, any harmful effect that is known to BA of a use or disclosure of PHI by BA violation of these terms.

34.3.
Availability of PHI

BA agrees to make available PHI to the extent and in the manner required by Section 164.524 of the HIPAA Privacy Rule.  BA agrees to make PHI available for amendment and incorporate any amendments to PHI in accordance with the requirements of Section 164.526 of the HIPAA Privacy Rule.  In addition, BA agrees to make PHI available for purposes of accounting of disclosures, as required by Section 164.528 of the HIPAA Privacy Rule.

34.4.
Termination 

Notwithstanding anything in this Agreement to the contrary, CE shall have the right to terminate this Agreement immediately if CE determines that BA has violated any material term of this Agreement.  If CE reasonable believes that BA will violate a material term of this Agreement and, where practicable, CE gives written notice to BA of such belief within a reasonable time after forming such belief, and BA fails to provide adequate written assurances to CE that it will not breach the cited term of this Agreement within a reasonable period of time given the specific circumstances, but in any event, before the threatened breach is to occur, the CE shall have the right to terminate this Agreement immediately.

34.5.
Miscellaneous

Except as expressly stated herein or in the HIPAA Privacy Rule, the Parties to this Agreement do not intend to create any rights in any third parties.  The obligations of BA under the Section shall survive the expiration, termination, or cancellation of this Agreement, and/or the business relationship of the Parties, and shall continue to bind BA, its agents, employees, contractors, successors, and assigns as set forth herein.

This Agreement may be amended or modified only in writing signed by the Parties.  No Party may assign its respective rights and obligations under this Agreement without the prior written consent of the other Party.  None of the provisions of this Agreement is intended to create, nor will they be deemed to create any relationship between the Parties other than that of independent parties contracting with each other solely for the purposes of effecting the provisions of this Agreement and any other agreements between the Parties evidencing their business relationship.  This Agreement will be governed by the laws of the Commonwealth of Kentucky.  No change, waiver, or discharge of any liability or obligation hereunder on any one or more occasions shall be deemed a waiver of performance of any continuing or other obligation, or shall prohibit enforcement of any obligation, on any other occasion.

The parties agree that, in the event that any documentation of the arrangement pursuant to which BA provides services to CE contains provisions relating to the use or disclosure of PHI which are more restrictive than the provisions of this Agreement, the provisions of the more restrictive documentation will control.  The provisions of the Agreement are intended to establish the minimum requirements regarding BA’s use and disclosure of PHI.

The CE may seek an injunction for a breach of this BA agreement.

In the event that any provision of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, the remainder of the provisions of this Agreement will remain in full force and effect.  In addition, in the event a party believes in good faith that any provision of this Agreement fails to comply with the then-current requirements of the HIPAA Privacy Rule, such party shall notify the other party in writing.  For a period of up to thirty days, the parties shall address in good faith such concern and amend the terms of this Agreement, if necessary to bring it into compliance.  If, after such thirty-day period, the Agreement fails to comply with the HIPAA Privacy Rule, then either party has the right to terminate upon written notice to the other party.
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