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Recently, an issue regarding the proper and legal use of the administrative subpoena has arisen.  The Child Support Enforcement (CSE) Program would like to clarify the Cabinet’s position on the use of the administrative subpoena.  
The current issue arose in an on-going judicial action when a contracting official proposed to use an administrative subpoena to gather income information from a noncustodial parent’s employer.  This attorney had reason to suspect that the noncustodial parent was hiding income.  The noncustodial parent’s attorney objected to this approach and cited Megibow v. Kentucky Bar Association, 173 S.W.3d 618 (2005) as authority.  The Office of Legal Services (OLS) agrees and advises not to use an administrative subpoena as a substitute method of discovery when there is a judicial action pending.  In Megibow the attorney was sanctioned for misuse of a subpoena; not for using an administrative subpoena but the Court of Appeal’s admonition could easily apply by extension to situations wherein administrative subpoenas are used to circumvent CR 45.01 (or another civil rule).  CR 45.01 is a civil rule governing subpoenas.  An attorney is subject to disciplinary sanction if they disobey a court rule.  Supreme Court Rule (SCR) 3.4(c) 4.1.
Once a judicial action is commenced, the trial court has complete control over discovery, which must be conducted in accordance with the civil rules promulgated by the Kentucky Supreme Court.  The rule at issue here is CR 45.01, which limits the use of a subpoena to command the appearance of a witness or compel the production of documentation, or both, for use in a deposition, hearing or trial.  The subpoena cannot be used in any other manner.  It cannot be used for ordering an employer to produce income information unless a deposition, hearing or trial is scheduled.  In the case presented, the goal of the administrative subpoena was to obtain information outside of a deposition, hearing or trial.  

A subpoena issued under CR 45.01 is issued by the court clerk and can be enforced by the court.  Once a subpoena is issued, only the court can release a person from the subpoena.  The proper procedure is for the subpoenaed person or the subpoenaing attorney to move the court to release them from the obligation to appear.
Often times the administrative subpoena is used for the purpose of obtaining income or location information of an individual prior to initiating a judicial action.  When the administrative subpoena is 
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used for this information, most times, it will not conflict with CR 45.01.  The civil rules do not apply until the jurisdiction of the court is invoked; until the complaint is filed and summons issued.  Therefore, in most instances, use of the administrative subpoena will not cause any conflict with the civil rules.  There are two examples that may cause concern as related to the administrative subpoena:
· Can we use an administrative subpoena in a UIFSA case when another state has issued a child support order and Kentucky is asked to enforce that out-of-state order?  
Yes.  As the order was issued by another state’s court, the Kentucky civil rules do not apply until judicial enforcement in Kentucky is initiated.  Kentucky attorneys are not subject to the other state’s civil or ethics rule unless the Kentucky attorney is also licensed in the other state.  A deposition, hearing or trial cannot be scheduled unless the noncustodial parent has been located and served.  OLS states that without the noncustodial parent located , the limitations of CR 45.01 do not and cannot apply.  

· Can we use an administrative subpoena to assist in locating the noncustodial parent if a judicial action in Kentucky has been initiated?  
Yes.  As mentioned above, a deposition, hearing or trial cannot be scheduled unless the noncustodial parent has been located and served. OLS again states that without a located noncustodial parent, the limitations of CR 45.01 do not and cannot apply, however, a more conservative approach in this situation would be to inform the court of the proposed use of an administrative subpoena and obtain the court’s approval.
The OLS also explains how Megibow defines situations where a subpoena duces tecum has been issued and the person to whom the subpoena either offers to provide the sought after information thus avoiding an appearance at the deposition, hearing or trial; or in situations where the subpoenaing attorney invites the production of the information in lieu of the actual appearance.  This is often the desired result; the information is what is wanted.  The relevant caveat is that the subpoenaing attorney is under an affirmative obligation to copy the information and supply it to all other parties.  Bear in mind that technically only the court can release a person from the obligation under a subpoena but the subpoenaing attorney can cancel a deposition and make the appropriate motion to release at a later time.  Please refer to Kentucky Bar Association Ethics Opinions E-422 and E-423 for a more complete discussion.






